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IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE _

STATE OF TENNESSEE CIRCUIT CCNJRT T

P FILED |
PLAINTIFF : . *w““--_41LzJL_$L M
‘ Bpeibni g
. : 5033, 503%%
o |oaTE FtB 17 |d§? , 50

GARY WAYNE SUTTON

DEFENDANT :¢m"):{\ﬂum&w(

CIRCUIT COURT CLERK
SEAMARL ORUIFKY. NI H

COMES THE DEFENDANT, Gary W. Sutton, by and through
counsel, and moVes this Honorable'Court to bind the State of
Tennessee to certain representatlons and enter antOrder to

that effect and 'in support says-fé_

Wit
o

1. That onaNovember 20, 1992'a pre-ttial Motion heatiﬁg:
was held. : :

2. The Court,  on page 30 'of the transcribed hearing,
asks the State the following question: :

"THE = COURT: Let me ask ‘you this. Of course, one of
the statements in this case contradicts the other in
regards to a vehicle. "W

GENERAIL, SCHMUTZER: E

THE COURT: Okay. So:how. does that affect the State's
position? ‘

GENERAL.. SCHMUTZER: Your Honor, the State does not
even intend to’ prove that. We would not even attempt to
introduce that, number one. But number two, I don't
think it would affect this position because it still
doesn't, other than contradicting each other, does not
directly. implicate each other. The explain that anyway
by saying, "Well, we're in so may cars, I thought we
were in the other car.'" We don't put that much--you
know, .I think one of them said that during that evening
they were in the truck, and thé other one said they
were in the car. So the State would not attempt to show
that. - '

THE COURT: Okay."

3. The Defendant avers that by thisarepresentation the
Sstate has made an election not to prove this apparent
contradiction. From that date, the Defense has relied on
that statement made by the State. To allow the State to
change its position now woﬁld unduly prejudiee this
Defendant and would violate his eonstitutional rights to dae
process guaranteed him, along with his other constltutlonal
rights, under the United States and State of Tennessee

Constitutions.
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_RESPECTFULLY SUBMITTED: % - -
THIS the 'b day of FuQ/ v 1993,
o GARY W.'SUTTON, DEFENDANT = . % .

\d

DAVID W.!WEBB ATTORNEY

N v H
ﬁ,‘ - . f

T‘ ATTORNEY'S CERTIFICATE

. .nn
date sent - a true and exact copy of the foreg01ng Motlon to

the State of Tennessee, Dlstrlct Attorney GenefaI Thlrd

; 3

Floor,' County Courthouse, Sev1erv1lle, TN 37862 and to Mr. Ty
i .

Ed Miller,ﬁ Public Defender, P O Box 416 Dandridge, TN{

37725-0416 by Hand Dellvery.

THIS the_lil_day of f?g,£2r- , 1992,
‘§5ﬁ ’__::I:)QJJ(}) )LKELL;% S;;L

DAVID W. WEBB, ATTORNEY

feb93\b\sut-cntr.lim
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DAVID W, WEBB
GEORGER.GARRISON
Altorneys At Law
140 A Court Avenue
Savierville, TN 37862
(615) 453-0240

-

e . —

IN THE CIRCUTT—COUR:J.;"‘ ] BR; COUNTY, TENNESSEE
JEX R LN 3 - L n 1

STATE OF TENNESSEE F L*E D

HOUR —— 3120 p. i
*

pate: FEB 17 1993. .
VS. . 5033, 5034

GARY W. SUTTON st S 3 #]*‘Mt\-‘«\h

CIRCUIT COURT CUER
DEFENDANT SEVIER COUNTY, ll‘i\li'\

PLAINTIFF

HOTION'IN LIMINIE |

COMES THE DEFENDANT, Gary Sutton, by and through
counsel, and moves this Court to prevent the State from
introducing particular evidence in this cause and under no
circumstances dttempt to introduce same without first
approaching the Courf and giving all Parties a jury-out
hearing. The Defendant makes reference to a 'quantity of zinc
that was found in thé left shoulder of Connie Branam. None
of the State's1 experts can opinion that this zinc had any
connection with hér death and to introduce it without any
causal connection would be highly and unfaif;y prejudicial
to this Defendant aﬁd would deprive them of their due
process rights guaranteed them under the State of Tennessee
and United States Constitutions.

Respectfully - submitted this the Lél day of FE;ZJQZL—’,

1993, GARY W. SUTTON,DEFENDANT

e | 0nd )[R0
L

ZANE DANIEL,DAVID ‘W. WEBB , - ATTORNEY

FOR DEFENDANT
ATTORNEY"S CERTIFICATE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third
Floor, County Courthouse, Sevierville, TN. 37862 by Hand

Delivery. FQQLJC)
THIS the é: day of , 1993.
_Traandlo( ez
DAVID W. WEBB, ATTORNEY

feb93\b\sut—zinc;mot




IN THE CIRCUIT COQURT FOR SEVIER COUNTY, TENNESSEE

CIRCUIT %OURT
ED

STATE OF TENNESSHE FIL
. e . N j .
PLAINTIFF | UUR——=i2p Pi W
VS, pate: FEB 1749931 wo.| 5033, 5034

GARY W. SUTTON R 4 ‘ﬁ}“mpﬁg »

DEFENDANT CIRGUIT COUY CLERK
SEVIER COUNTY, I,
MOTION TO SUPPRESS

COMES the Defendant, Gary W. Sutton, by and through
counsel, .and moves " this Court to Suppress the items taken
from the properfy or home of James_Dillinger and would join
any Motion by Co-Defendant James Dillinger in suppression of
this evidence, and 1in support of said Motion will show as
follows:

1. That the Defendant, Gary W. Sutton, is presently
being tried jointly with the Co-Defendant James Dillinger.

2. That certain items of property, intended to be used
by evidence by the State in this cause, was taken from the
property of James billinger and is to be ﬁsed against the
Defendant Gary W. Sutton and the State may allege that this
property is the property or connected with Gary W. Sutton.

3. Therefore, the Defepdant moves the Court to Suppress
this evidence in so much as the Search Warrant for the
search of thié property was obtained through Fraud as is
shown by the record in this cause.

RESPECTFULLY submitted this the l_é)_ day of February,
1993. |

GARY W. SUTTON, DEFENDANT
W
ZANE DANTIEL, DAVID W. WEBB

CO-ATTORNEYS FOR DEFENDANT
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ATTORNEYS CERTIFICATE
T, ZANE DANIEL, Attorney, do certify that I have this
date sent a true and exact copv of the foregoing MOTION TO
SUPPRESS to the State of Tennessee, District Attorney
General, Third Floor, County Courthouse, Sevierville, Tn.

37862 by hand dglivery.

THIS the day of Febx
ZANE DANIEL, DAVID W. WE
ATTCORNEYS FOR DEFENDANT SUTTON

b:b\7\21\92 sutton.sup




IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE * CIRCUIT COURT
F ILED
PLAINTIFF * . HOUR . 320 P
VS. * NO. 5033, 5034| - _
_ ‘ pate: FEB 17 1993
GARY W. SUTTON o * ‘
2ﬂahf:¥‘£
DEFENDANT W
: CIRCUIT COURT CLERK
"MOTION IN LIMINIE SEVIER COUNTY, TEINN.

COMES THE DEFENDANT, Gary Sutton, by and through
counsel, and moves this Court to compel the State to provide
Jenks material at the Dbeginning of the trial in order to
save time and so as not to inconvenience the Court or the
Jury due to delays it would take at the end of each witness'
testimony to review the Jenks material.

Respectfully submitted this the _/__'7_ day of F;aﬁ{agnny ;

1993.

GARY W. SUTTON,DEFENDANT

- I (W)

ZANE DANIEL,DAVID W. WEBB, ATTORNEY

FOR DEFENDANT

ATTORNEY'S CERTIFICATE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third
Floor, County . Courthouse, Sevierville, TN. 37862 by Hand
Delivery.
THIS the /7 day of ’ 1993 |

S (1h)l/(1uﬂéﬁ

DAVID W. WEBE, ATTORNEY.

feb93\b\sut-jenk.mot

HoO0 |

DAVID W. WEBB
GEORGER.GARRISON
Attorneys At Law
140 A Court Avenue
Sevierville, TN 37862
(615) 453-0240




IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSE x

CIRCUIT COURT
PLAINTIFF "FIL*ED

HOUR. /g 15 A
X NO‘.Mi

Vs. 035, 5036

JAMES DELLINGER |DATE: FEB 1 1993:

DEFENDANT oy SE *}’)

CIRCUIT COMRITTORRK
SEVICR COUNTY, TENN,

COMES 'THE DEFENDANT, James Dellinger, by and through

counsel and moves - this Honorable Court to suppress the
statement allegedly made by him on FPebruary 25, 19%92;
February 28, 1992. In the alternative, to require éhé State
to omit certain portions of these statements and not present
these portions to the Jury; and in support of said Motion
would show as follows:

1. Defendant gave a recorded to Officers Dale Gourley
and James Widener on February 25, 1992 and again on February
28, 1992, These statements were tape recorded and a
transcript has been furnished to counsel for Deféndant.

Z. Counsel would show that this ‘transcript has
iilegible pdrtions and inaccuracies in the transcript and if
the State intends to use any statements from this Defendant
that they play the tapes which are the best evidence of the
alleged statements.

3. That in so much as certain sections of the tape and
accompanying transcript are prejudicial, hearsay, opinions,
untruths and‘statements made by the officers rather than the
Defendant, the Defendant moves this Court to require the
State to omit those sections of the tape and that those
sections not be played in the presence of or heard by the
Jury.

4. The Defendant would move for the following éections
to be omitted regarding the tape of February 25, 1992:

BEGINNING on page 2 at the line, "JW:; Which car was you

driving?" and concluding on page 3 at the line(s),
"JD: It's dark. Dark colored. ... car at the time."
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5. Regarding a tape recording of February, 28, 1992 the
following portions Defendant alleges should be excluded are

as follows:

BEGINNING at page 7 and concluding at the end of page
10 in the entirety.

BEGINNING on page 11 at its top line and concluding
with the line, "W: YOU THREE WERE THERE"

BEGINNING on page 16 at the line, "W. O0.K., AT ELEVEN

FIFTY-FIVE FRIDAY NIGHT,....ITS HARD TO EXPLAIN. ISN'T

IT?" and concluding on page 18 with the line, "W: WELL,

SEE, EVERYBODY....TO MUCH OF A FIGHTER"

BEGINNING on page 18 at line "W: ONLY THING...TODAY

THAT" and concluding on page 19 with the line, "G:

THATS ALL HE DRANK...SHE SAID TO HIM" "

BEGINNING on page 20 at line, "W: AND FROM THE BAR...

PEOPLE ARE FIGHTING" and concluding on pade 45 in its

entirety.

6. The foregoing transcripts as herein referred to
contain inaccuracies and Defendant moves that if the State
elects to use any statements made by Defendant, that the|
State should be ordered to play the actual tape rather than
referring to the 1inaccurate transcripts which is the
interpretation and impression of some third party and
amounts to hearsay.

7. The filing of the foregoing is submitted for the
Court's convenience in order that a ruling be made in this
matter and not presented to the Court without this Court
first making such a ruling. This is filed in the form of a,
Motion in Liminie.

RESPECTFULLY SUBMITTED: .

\ _ |
THIS the [%f day of /Lcéf“’”(i , 1993, ‘ ’

JAMES DELLINGER

BY: g;évij (1 /GZ;&X/

E.MILLER, ATTORNEY FOR DEFENDANT

ATTORNEY'S CERTIFICATE
I, ED MILLER, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third
Floor, County Courthouse, Sevierville, TN. 37862 Hand
Delivery. 4+
THTS the /§ day of __febrveq | 1093,

ED MILLED, S.LAWS, ATTORNEYS
feb93/b/sut-del.tap FOR DEFENDANT
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DAVID W. WEBB
GEORGER.GARRISON
Allorneys At Law
140 A Court Avenue
Seviarville, TN 37862
(615) 453-0240
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IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE *
PLAINTIFF CIRCUIT €QURT
. FILED ,
VS. HOUR % NO E033, 5034

GARY W. SUTTON fpare;. [ZB 1 8*1993

DEFENDANT
- % W 4 ?Luﬂ

! OTIO]
CIRCUIT COURT CLERK

SE\ f I r .
_COMES THE R NI B 6 Mavije Sutton, by and through -

counsel and moves fhis Honorable Court to suppress the
statement allegedly made by him on February 25, 1992;
February 28, 1992 and March 9, 1992. In the alternative, to
require the State to omit certain portions of , these
statements and not present these portions to the Jury; and
in support of said Motion would show as follows:

1. Defendantl qave a recorded to Officers Dale Gourley
and James Widener on February 25, 1992 and égain on February
28, 1992. These statements were tape redo:ded and a
transcript has begn fﬁrnished to counsel for Defendant{

2, Counsel would show that this transcript has
illegible portidhs and inaccuracies in the transcript and if
the State intends to use any statements from this Defendant,
that they play the tapes which are the best evidence of the
alleged statements.

3. That in so much as certain sections of the tape and
accompanying transcript are prejudicial, hearsay, opinions,
untruths and statements made by the officers rather than the
Defendant, the Defendant moves this Couft to require the
State to omit those sections of the tape and that those
sections net be played in the presence of or heard by the
Jury. |

4. The Defendanf would move for the following sections
to be omitted regarding the tape of'February 25, 1992:

BEING, on page 8 at line: "or not. Maybe he did go in

and use the bathroom. I don't remember, anyway we met
there at the truck, you know, and got to talking about
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the truck, but aﬁ...But you know, I.." and;

the 1lines: "GS: A white Dodge truck. A white truck.
or 83....400. " and concluding: "....my uncle's"

BEING page. 18, line(s): "...I counted five ocut there,
you know, on the hood of the truck, and I was counting
through my ones,.." '

BEING page 24, line(s): "..just remember we got in the
truck and he walked on back to.."

BEING page 25, line(s): "GS: Poor ole Tommy, he really
....... . [to -page 26] He was. He really was.
(Unintelligible)." ' and:

BEING page 26, iine(s): "GS: No. They, they didn't shut

..... out of the trunk. He..."

BEING page. 43, line(s): "DG: Then here Tommy's..... Up
to something."

5. Regarding a tape recording of February 28, 1992 the
following portions Defendant alleges should be excluded are
as follows:

BEING page 3, line(s): "G: WE KNOW HOW LONG... [to page
4]...WE'SE DRIVING YOUR COMARO"

BEING page 4, line: "G: DIDN'T YOU'NS COVER FROM START

TO FINISH?"
BEING page 5, line(s): "W: FIRST WE STARTED ouT.....[to
page 6] ..YOU DROVE ON FRIDAY?"

BEING page 7, line(s): "W: OUT THERE AT ELEVEN ......
HE HAD SOME SCUFF MARKS ON HIM" and;

page 7, line(s): "W: WELL YOU HAVE, .... [to page 8]
...OFFICER A SPECK OF TROUBLE." and;

page 8, line(&): "W: THEN, WAIT A MINUTE,.....TELLING
ME THAT" .

BEING page 9, line(s): "W: NO, YOU'VE TOLD, ...TOLD ME
ALL OF IT" ‘

6. The foregoing transcripts as herein referred to
contain inaccuracies and Defendant moves that if the State
elects to use any statéments made by Defendant, that the
State should be ordered to play the actual tape rather than
referring to the .inaccurate transcriptsi which is the
interpretation and .impression of some third party and
amounts to hearsay.

7. The filing of the foregoing is submitted for the

Court's convenience in order that a ruling be made in this
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matter and not presented to the Court wi;houtlthis Court
first making such a{rulinq. This is filed in the form of a
Motion in Liminie.

RESPECTFULLY SUBMITTED:

THIS the /j7 day'of /£€;igjfi‘ , 1853,

GARY WAYNE SUTTON

Z .DANIEL, D.WEBB, AT?ORNEYS‘FOR DEFENDANT

ATTORNEY'S CERTIFICATE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third
Floor, County Courthouse, Sevierville, TN. 37862 Hand

Delivery. ’/ng\
THIS the [‘2 ay of /

1593.

DAVID W. B, ATTORNEY

feb93\b\sut—su§.tap
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DAVID W. WEBB

GEORGER.GARRISON

Attorneys At Law
140 A Court Avenue
Sovierville, TN 37862
(615) 453-0240

IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE %
CIRCUIT COQURT
PLAINTIFF * | FILED
) ' HOUR _£/ -' L A
vs. . * NO. 5033, 5034 ' '
GARY W. SUTTON % - |oate: FEB 18 1993:
DEFENDANT * ey SF. %WY
MOTION | CIRCUIT COURT CL
SEVIER COUNTY, TErm:

COMES THE DEFENDANT, Gary Wayne Sutton, by and through
counsel of record and moves this Court for an Order allowing
Defendant to call as an expert witness for defense, a person
with specific and definitive knowledge of ballistics; to
gualify this person for testimqny on behalf of Defendant as
to an examination by #his person of certain objects, shells,
and materials; and to enter his testimony as pursuant to an
axpert witness ih - view of certain statements made by the
State in Voir Dire.

Respectfully submitted this the ﬁ/day of é' « '

1993. | GARY W. SUTTON,DEFENDANT

o s

2ANE DANIEL,DAVID W. WEBB, ATTORNEY

FOR DEFENDANT

ATTORNEY'S CERTIFICATE | '

I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third
Floor, County Courthouse, Seyierville, TN. 37862 by Hand
Delivery. ;;zii/

rd

THIS the ___ day of , 1993

DAVID W. WEBB, ATTORNEY

feb93\b\sut-expt.mot
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DAVID W. WEEB

GEORGER.GARRISON '

Attorneys At Law
140 A Court Avenue
Sevierville, TN 37862
(615) 453-0240

i

'
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IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

-
STATE OF TENNESSHE CRF(?:[IJ[;{(}SH
praINTIFF  |HOUR —
Vs. pATE: FCB 1 8 1993 NOo. 3033, 5034
GARY W. SUTTON ol SE %M "
DEFENDANT CIRCUIT coifiT cLErK
SEVIER COUNTY, TENN,
© . MOTION TN "TIMINIE

COMES THE DEFENDANT, Gary Sutton, by and ' through
counselfmovesix)enteranOrdér suppressing the statements made
for the grounds previously raised in a previous pre-trial
Motion hearing; or in thé‘alternative, moves that the State
be prohibited from introducing these statements in their
case-in-chief for réasons previously set forth; or in the
alternative, should the Court allow the State to introduce
these statements in their case-in-chief, that the Court at a
jury-out hearing .review these statements and redact or
extract from those statements any argument from police
officers, any statements of police officers regarding their
theory of this case, any statements of police officers that
are immaterial to _£his cause, for instance wherein the
police officers threaten one or more of these Defendants
with the electric <chair, etc., and any statements and
answers that are inaudible in whole or in part.

Respectfully submitted this the [b day of":"'

1993. : ' GARY W. SUTTON,DEFENDANT

o Dl W)l ez

ZANE DANIEL,DAVID W. WEBB, ATTORNEY

FOR DEFENDANT

ATTORNEY'S CERTIFICATE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third

‘Floor, County  Courthouse, Sewierville, TN. 37862 by Hand

U 0wd b

Delivery. A _ﬁJL’— |
THIS the day of , 199Y ; ;

= DAVID W. WEBB, ATTORNEY

feb93\b\sut-redc.mot




HO 2

DAVID W. WEBB

GEORGER.GARRISON |

Alorneys At Law
140 A Court Avenue
Sevienville, TN 37862
{615) 453-0240

IN THE cmm_c:eugm,gg&wﬁgy,lm COUNTY, TENNESSEE
Ct

"‘t .31

STATE OF TENNESSEE | | , % 4
HOUR rem.r. 500 P
PLAINTIFF
vs. pate: ¢£3 1 341993.5;0_ 5033, 5034

GARY W. SUTTON | zilauy's% H

DEFENDANT CIRCUIT COURT CLERK
SEVIER COUNTY, TENN.

MOTION IN LIMINIE

COMES THE .DEFENDANT, Gary Sutton, by and through
counsel, and meves this Honorable Court to disqualify
wWilliam M. Bess, xState, Forensic Anthrdpologis£,= from
testifying that this type of burn did not resuit from Connie
Branam's smokiﬂg and dropping a cigarette in the car. Dr.
Bass informed the State of Tennessee who provided discovery
to defense counsel by his supplementary letter of September
11, 1992 that he wes going to give this opinion. The reason
counsel for defenser that Dr. William M. Bass, is a State
Forensic Anthrobologist and is not gualified as an arson
investigator to give said oeinion.

Defendant moves that fhe Court not to ask that question‘
to Dr. Bass ‘until a ﬁury—oﬁt hearing is held fer this Court
to determine whether or not Dr. Bass is qualified.

Respectfully submltted this the ljz_ day of F;;lly— ‘

1993. ‘ GARY W. SUTTON,DEFENDANT

2ANE DANIEL,DAVID W. WEBB, ATTORNEYS

FOR DEFENDANT

ATTORNEY'S CERTIFICATE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy.of the foregoing Motion to
the State of Tennessee, District Attorney General, Third
Floor, County Courthouse, Sevierville, TIN. 37862 by Hand

Delivery. !33 ' .
THIS the day of __ FE;#E;DJBA

, 1993.

CL()

EBB, ATTORNEY

feb\23\sut-bass.mot
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DAVID W. WEBB

GEORGER.GARRISON

Altorneys At Law
140 A Court Avenue
Sovianville, TN 37862
{615) 453-0240

IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE,_,___ *
CIRCUIT'COURT
PLAINTIFF . FI'LED
HOUR ¥
V3. ¥ NO. 5033, 5034

GARY WAYNE SUTTON |DATE: P83 8 1993.

DEFENDANT =l G '}E‘)w@v
CIREOTIONUVIN CLARKINTE
SEVIER COUNTY, {¥iNH,
COMES THE DEFENDANT, Gary W. Sutton, by and through his

counsel of record, and moves this Honorable Court to orderl
the District Attornéy General, his assiétants and agents,
and all prosecution witnesses;‘to absolutely refrain from
making any mention, either qirect or indirect, to any
alleged statemeﬁts made by the victim, Tommy Grifﬁin? at the
time when he was allegedly put out of the car on Hunt Road
or when he was first confronted by law enforcement officers.

Defendant élleges that said statement, if made, is not
relevant to any issues in this trial, is the rankest form of
hearsay and is highly prejudicial. Such evidence is clearly
inadmissible and to allow such would constitute a denial of
due process, eéUal protection, and will make it legally
impossible for this Defendant to obtain a fair and impartial
trial. The iﬁterest of justice dictates that said Order been
given in this céuse to protect the Defendant's
constitutional .rights afforded by the United States of
America and State of Tennessee Constitutions.

RESPECTFULLY SUBMITTED:

THIS the lé_ day of /[ »c/g-—" , 1993.

GARY WAYNE SUTTON, DEFENDANT

BY:
DAVI . WEBB, ATTORN FOR DEFENDANT
ATTORNEY'S CERTIFICATE '
T, David W. Webb, Attorney, 'do certify that I have this
date sent a true and exact copy of the foregoing Motion in
Liminie to the Attorney General, Third Floor, County

Courthouse, Sevjierville, TN. 37 by nd Delivery.
THIS the zé . day of — ' 1993. :;;

DAVID W. WEBB, ATTORNEY
feb93\b\sut-mot.st
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' DAVID W. WEBB
GEORGE R. GARRISON

Attorneys At Law
140 A Court Avenue

. Savierville, TN 37862

{615) 453-0240

|
[ l \':i“
IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE .
STATE OF TENNESSEE * X
. PLAINTIFF CIRCUIT €OURT
| | - FILED o
Vs. HOUR A ___'NO4 033, 503¢ 7 &
GARY W. SUTTON [pare [:ZB 18*W9Sﬂ A
DEFENDANT ' | J -
OTIO i
: gg’TUIT COURT CLink RO
COMES THE ‘DEF L aﬂﬁLﬂaxﬂe Sutton, by and through

e

counsel and ‘moves this Hono#able Court -to suppress the

statement 'allegedly made by ihim on -Februaryw 25, 1992

February 28, 1992 and March 9,°1992. In the alternatlve,*

1
hl

require the  State to omit certain portions of thesef

statements“and not present theee porfions to the Jury?!;nd
in support of said Motion would show as follows. il
1. Defendant gave a reconded to offlcers Dale Gourley '
and James Wldener on February 25 1992 and again on Februaryr
28, 1992 uThese statements were tape recorded andv

transcript’ has been furnished to counsel for Defendant

2. Counsel would show _that this transcript nas
illegible portions and inaccuracies in the fransoript and if
the State intends to use any statements from this Defendant
ohat they piay the tapes which afe the best'evidence of the
alleged statements. ' . |

3. That in so much as certain sections of the tape and
accompanying transcript are prejudicial, hearsay, opinions,
untruths and statements made by the officers rather than the
Defendant, the Defendant moves this Court to require the
State to omit those sections of the tape and that those
sections not - be played in the presence of or heard by the
Jury. |

4. The Defendant would move for the following:eections
to be omitted regarding the tape of February 25, 1992:

BEING, ' on page 8 at line: "or not. Maybe he did go'in.E

and use the bathroom. I don't remember, anyway we met
there at the truck, you know, and got to talklng about
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the truck, but ah...But yoﬁ know, I.." and; )
the 1lines; "GS: A whlte Dodge truck. A white truck
or 83..... ... and concludlng ... my uncle's”"
BEING .page 18, line(s): "...I counted five out there

you know, on the hood of the truck, and I was countlng
through my ones,

':f‘-

. . _ ; o
BEING page 24, line(s): "..just remember we got in the

truck and he walked on back to.."

BEING page 25, line(s): '"GS Poor ole Tommy, he really
ceasenee [to page 26] He was. He really  was, i
(Unintelligible)." and- ' : }ﬁ&

BEING page 26, line(s): "GS No. They, they didn't: shut
....out of the trunk. He... o

J"h - i
BEING. page 43, line(s): "DG Then here Tommy' s.....
to something." ;

5. Regardlng a tape recordlng of February 28, 1992,the

I

I

i

i

i

following portlons Defendant alleges should be excluded are

i
s [y
|

as follows: o ? | ‘ E?;
BEING page 3, line(s): "G:.WE KNOW HOW LONG... [to ﬁége
41...WE'SE DRIVING YOUR COMARO™ -

. ! }

BEING..page 4, line: "G: DIDN'T YOU'NS COVER FROM START

TO FINISH?" i

BEING page 5, line(s): "W: FIRST WE STARTED OUT.....[to

page 6] ..YOU DROVE ON FRIDAY?"

BEING page 7, line(s): "W: OUT THERE AT ELEVEN ......
HE HAD SOME SCUFF MARKS ON HIM" ~ and;

page 7, line(s): "W: WELL YOU HAVE, .... [to page]8]
.OFFICER A SPECK OF TROUBLE." and '

page 8, line(s): "W: THEN, WAIT A MINUTE,.....TELLING
ME THAT" . o

BEING page 9, line(s): "W: NO, YOU'VE TOLD, ...TOLD ME

ALL OF IT"

6. The foregoing transcripts as herein referred to
contain inaccuracies and Defendant moves that if the State

elects to use any statements made by Defendant, that the

State should be ordered to play the actual tape rather than_

referring to the inaccurate transcripts which 1is the-

interpretation and impression of some third party and

b

amounts to hearsay.

7. The filing of the foregoing is submitted for thej

Court's convenience in order that a ruling be made in this
! 1




A

matter and not presented to the Court without this Court
first maklng such a ruling. ThlS is filed 1n the form of a
Motion 1n lelnle.'

RESPECTFULLY SUBMITTED:

THIS the /7 day of 'b ' 1993.

GARY WAYNE SUTTON

2.DANIEL, D.WEBB, ATTORNEYS FOR DEFENDANT

ATTORNEY'S CERTIFICATE ‘ Qv
I, Dav1d 'W. Webb, Attorney, do certify that' I have’ thls
date sent "a- ' true and exact copy of the foregoing Motiontto:
the State of- - Tennessee, District Attorney General, Thlrd%;
Floor, County Courthouse, Sev1erv1lle, TN. 37862 ' Hand*

Delivery. ‘.
. THIS theT[ 2 day of

3l

1893,

feb93\b\sﬁt%éﬁp,tap




IN THE CIRCUIT COURT FCR SEVIER COUNTY, TENNESSEE

|
CIRCUIT QQURA= !
STATE OF TENNESEEE P
F T QOURTRAL Frelacany P 9,0943, 4/ o,
PLAINTIFF jHOUR __..__9_-:.(5.&3_{%# j§ ua.n&d( @w,a\,
vs. pate: FEB 19 fpg5 NO-[5033, 5034

GARY W. SUTTON

;LM:}? fchu.-!.w‘

CRCMTCOUR!LM&K

L2EVIER COUNTY, ’fMINIE

~ COMES THE DEFENDANT, Gary Sutton, by counsel, and moves

DEFENDANT

this Honorable Court to preclude the State from admitting

certain hearsay and irrelevant matters pertaining to the

statement of John D. Brown provided Defense by the State on

February 18, 1993. Defendant regquests a jury-out hearing
before the State be allowed to ask any questions regarding
the following statement, "Mr. Dellinger further stated,| Gary
Sutton had heen in a fight with one of the Griffin boys/and
one of them done the shocting."

Respectfully submitted this the _l(% day of Pﬁd;gga—ﬂ~'

1993. . GARY W. SUTTON,DEFENDANT

B{D)UC“A)(NLQ\Q

ZANE DANIEL,DAVID W. WEBB, ATTORNEYS

FOR DEFENDANT

, ATTORNEY'S CERTIFICATE.

; I, David W. Webb, Attorney, do certify that I have this
; date sent a true and exact copy of the foregoing Motion to
i the State of Tennessee, District Attorney ‘General, Third
‘ Floor, County Courthouse, Sevierville, TN. 37862 by Hand

Delivery. Ca : F;iidﬁzz—-
THIS the - day of , 1993.

Toudld L2

DAVID W. WEBB, ATTORNEY

feb93\b\sut-sht.mot
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DAVID W. WEBB
GEORGER.GARRISON
Attorneys At Law
140 A Court Avenue
Savierville, TN 37862
(615) 453-0240




IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

e , 7-;_,’ Y, ﬁgmg,,a 19,1993, 9302,
P CmeirT COURT ol 71’:}?@*%@”&

PLAINTIFF FIL D
_ HOUR ._.__*_%’é’BN M

STATE OF TENNES

VS. 5033, 5034

GARY W. SUTTON |PATE FEB 19 1993

DEFENDANT| oRetey 5% }‘E)JNQ,_ -
CIRCUIT i NI EN

SEVIER ¢ N*r%l.qﬁfgrﬁfﬁmirmm

COMES THE DEFENDANT, Gary Sutton, by counsel, and moves

this Honorable Court to preclude the State from admitting

the statements of Officers Steven Brooks and Drew Roberts of
the BAlcoa Police Department of Blount County, Tennessee. In
support of this Motion in Liminie, the Defendant, through
counsel, would show that certain statements were given Eo
counsel for Defendants on the afternoon of Thursday,
February 18, .1993 at approximately 5:00 p.m.. These

statements contain irrelevant, immaterial, prejudicial,

| hearsay, incompetent statements and conclusions on the part
of the Declarants/Officers.
Defendant would further show that certain statements

were made by the Officers pertaining to an arrest of Tommy

{ Griffin which occurred on February 21, 1992 in Blount
County, Tennessee.

Defendant would move that certain statements regarding
information which was received from a dispatch call which

was relayed a dispatcher and again relayed to these Officers

would be incompetent.
The Defendant would attach hereto two (2) copies of the

witness' statement which was furnished to Defense counsel

and would ask the Court to rule on these mafters, out of the
presence of the jury, before allowing these statements to be
presented to the jury.

For the Court's convenience a copy of said statements
/aéi/‘#{ is attached hereto which contain the topics which are

DAVID W. WEEB prejudicial, inflammatory and incompetent for the reasons

GEORGER.GARRISON
Attorneys At Law
140 A Courl Avanus
Seviervile, TN 37862
(615) 453-0240




heretofore stated.
This Motion 1is filed jointly by counsel for Gary W.
Sutton and Jameé .Dellinger in order that they not be
dupliéated but Defendants, by counsel, moves the Cdurt to
treat this Motion separately as- if filed by each Defendant.

Respectfully submitted this the /’2 day of . -
F

1993. GARY W. SUTTON,DEFENDANT

JAMES DELLINGER, DEFENDANT

ZANE DANIEL,DAVID W. WEBB, ATTORNEYS

FOR DEFENDANT SUTTON

ED MILLER,SUZANNE LAWS, ATTORNEYS

FOR DEFENDANT DELLINGER

) ATTORNEY'!S CERTIFICATE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion to
the State of Tennessee, District Attorney General, Third

Floor, County Courthouse, f;zgz;sgille, TN. 37862 by Hand
! ’

Delivery.
THIS the/ day of %

DAVID W. WEBBY, ATTORNEY

1993.

feb93\b\sut-off.mot
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CIRCUIT COURT CLERK

. : Judge Honorable Docket Number
. STATE TENNESSEE -
. ~ o e o Rex Henry Ogle 5033, 5034
. Court Sentencing Hearlng Date
Sevier County Clrcuit ‘ i
Region Date of Conviction
East Tennessee '
Detense Attorney County
David W. Webb Ret'd Sevierx
District Attorney ADAG Date Referred
IDENTIFYING DATA | Green/Schmutzer 3/5/92
Name (Last, First, Middle) AKA Address Report Due
SUTTON, Eary Wayne . 535 Vicksburg lLane 2/16/93
Kodak, TN Prepared By/Dale
: ' Liga Ball 271793
Age D.O.B. Sex Race "Ht. Wt. Eyes Halr Mar_'nal Status
27 2/24/65 Male (| White s110" ! 175 | Blue Brown Married :
Soclal Securlty Number FBI Number FBl Sheet Attache
Yes No
409-27-4845 706 129 AA7 XX
[ oFFENSE |
Offense/Date Occurred Date When Arrested, by Whom and Where Arrested (County)
Presentment: 2/92 1lst Degree 3/5/92
Murder, Arson, Arson Sevier County Sheriff's Department
Sevier County, Tennessee -
Present Locatlon of Defendant Sentence' Imposed
Bond In Custody XX
Since Disposltion
Amount TimeinJall _3/5/92 ‘
OFFICIAL VERSION |
b '
- 'CIRCUIT COURT
 FILED
HOUR 8736 M
A
pate: FEB 2 4 1995

SEVIER COUNTY, TENNM.
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Re; Sutton, Gary Wayne

Page 2

ENHANCING FACTORS:

No enﬁancing factors were filed by the Attorney General in this case, according
to the court's records, however a Notice to Seek the Death Penalty has been

filed.

MITIGATING FACTORS:

No mitigating factors were filed by the defense attorney in this case, according
to the court's records; nor were any discovered by this officer during the
course of this investigation.

PRIOR RECORD:

Date Offense Court Date/Disposition
4/27/92 1st Degree Murder Blount County Pending
Circuit
3/5/92 1st Degree Murder, Sevier County Instant Offense
Arson (2 cts) Circuit
1/8/92 7 cts Reckless Sevier County 2/21/92 Dismissed
Endangerment Trial Justice ‘
*1/7/92 Rggravated Assault 2/3/92 No True Bill
11/30/91 puI Sevier County No disposition
Trial Justice :
7/18/91 Assault & Battery Sevier County 8/16/91 Fines & Costs,
Trial Justice 6 mos. susp. to 7 days,
6 mos. probatiocn,
Restraining Order
7/18/91 Vandalism Sevier County 8/16/91 Fines & Costs,

‘ Trial Justice 30 days susp. to payment
of 1/3'restitution,for
damages, 30 days probation

8/29/90 Public Intoxication Sevier County 8/29/90 Fine & costs,
Trial Justice $110.50
12/14/89 Speeding Sevier County 1/11/90 Fine & costs, ‘
Trial Justice 55.00
12/14/89 Cancelled License Sevier County 1/11/90 Dismisged
Trial Justice
9/1/89 Rggravated Assault Sevier County 9/19/89 Fines & costs,
Trial Justice 11/29 susp., 11/29 probation
8/28/89 Driving on Cancelled Sevier County Dismissed

License

Trial Justice



PRIOR RECORD:

Date

Ré: Sutton, Gary Wayne
Page 3

Continued

Offense -

Court

Date/Disposition

8/25/89

8/14/89
B8/14/89
8/14/89
*4/5/89

*6/28/88

6/27/88

7/23/87

12/10/86
12/10/86
8/4/86

8/4/86

g

Aggravated Assault

Breech of Peace,
Threaten an Officer

DUl

Revoked License

Larceny

Felonlous Assault

Agsault & Battery
Driving on Susp.
License

Digobeying Red Light
Driving. on Susap,.
License

Larceny After Trust

Destruction of Private
Property

Sevier County
Trial Justice

Sevier County

Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County

Trial Justice

Sevier County
Trial Justice

Sevlier County
Trial Justice

2/2/90 Dismissed

2/13/90 Fined $5, 30
days susp. to time
served, 6 mos. probation

2/13/90 Fined §5, 30

days susp. to time served,
6 mos probation, reduced
to Public Drunkenness

Dismissed

4/13/89 Charge amended
to Crimlinal Trespass,
Advise 60 days, mutual
restraining order

7/19/88 Charge amended
to Assault & Battery
w/below stipulations

7/19/88 advisement 90
days, mutual restraining
order all parties;. costs
to defendant

9/15/87 Fined $5 & costs,
Changed to No Driver's
License

12/18/86 Fined $5, pled
guilty

2/5/87 PFined. §5, changed
to No ' Driver's License

9/2/86 Fined $5, 30
days susp, 6 mos probation

9/2/86 Fined 55, 30
days susp, 6 mog. probation
restitution of 5100



Re: Sutton, Gary Wayne

Page 4
PRIOR RECORD: Continued
Date Offense Court Date/Disposition
7/11/86 Felonious Assault Sevier County 7/24/86 Dismissed,
Trial Justice 30 days to pay costs
5/13/86 Felonous Assault Sevier County 5/20/86 Charges dropped
Grand Larceny Trial Justice
Destruction Private
Property
6/24/83 Destruction Private Sevier County 6/24/83 Served 21 days
Property Trial Justice o ‘
1/12/83 Aggravated Assault Court Unknown 2/4/83 - 5 yrs, serve
Marietta, GA 1l year, 4 yrs probation
3/31/83 rel. time served
1/12/83 Operating Vehicle Court Unknown 2/4/83 $75.00 fine
w/0 License Marietta, GA
1/12/83 Bad Checks Court Unknown

2/4/53 Dismigsed
Marietta, GA S '

.

Criminal Reputation:: The defendant is known to local law enforcement officers.

.

Juvenile: Not checked due to age of defendant.
NCIC: See Prior Record (*)
EDUCATION:

The defendant reported completing the 8th grade in 1973 or 1974 at Sevierville
Middle School in Sevier County.

RESIDERCE:

The defendant reported residing at his current address for the last 7 years.
He is a life long resident of Sevier County except for several years when he
lived in Georgia. He is currently in the Sevier County Jail.

EMPLOYMERTY :

The defendant reported working last as a carpenter for Goodin Homes since 19288.
However he is currently unemployed due to belng lncarcerated.

H (9
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Re: Sutton, Gary
Page 5

OTHER INFORMATION DEEMED IMPORTANT:
i

The defendant 1s not ellgible for probation.
SOURCES OF INFORMATION:

Sevler County Sherlff's Department
Sevler County Clrcult Court Clerk
Sevier County Trlal Justlce Clerk
NCIC

Defendant: Gary Sutton

Blount County Records Check

Cobb County, GA Sherlff!s Department
Cobb County, GA Superior Court

Cobb Co. GA Sessions Court

1b/mzh
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CIRCUIT COURT

FILED
HOUR 30 . M

pate: FEB 24 1993 .|
11 I'NE CIRCUIT COURT FOR ,@_S gwﬁé@\,ok?&-/ . CENNESSEL,

. \ /
AT S@ vie MHT%JRT CI ERK
. SEVIER COUNTY, TENN,

STATE OF TENNESSELR

B . ) ) " O
Vs écﬁr‘] W074e5u2‘7‘04 o D 033 5035

:]-.E;;li CHN ‘4406 oA De/z\’lj’fﬁ-; CHARGE : }5 ?{ D t’;czree, i
| %Ufade ry c;z/hQ Je 7r%
e ﬂC/{\ Eum v q

LADIES AND GENTLEMEN OF TIE JURY: Q,\_fo,._o/ /f‘op(_p
This is a criminal case. The Z;E) CZék n/~ is an official
accusation only. It is not evidence against the defendant and raises

no inference of guilt. 7The defendant says he is nolt guilty of
any offense charged or included in the indictmenk. le is presumed
innocent. The burden of proof is on the state. The standard of
proof is beyond a reasonable doubt. The state must prove that the
offense occurred in this county, that the defendant before the Court
is the party responsible, and that all of the elements constituting
the criminal offense occurred as alleged. You are the judges of
the law and the fagts, the law as given you by Lhe Coqrt ancd the
fucts as givem you by the witnesses, and ultimately, the guilt or
irmocence of the defendant.

puring your delibherations, the Court reminds you Lo reason
together as your verdict, whether "guilty" or "nolt guilty"”, must

be unanimous.

nod-11-11
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These instructions set forth the legal principles raised
by Lhe evidence. Consider each instruction in connecktion with
all other instructions and in the light of the proof. Singular
words may be Ltaken egually Lo mean Lhe plural. Woras ol gender
méy mean either he or she as Fhe cése may bhe.

Statements, arguments, and remarks of counsel are intended
to help the Court and to help you in understanding the evidence
and applying the law, but such are not evidence. Yéu will look to

the witnesses for the facts and to the Court for the law.

@éu M C ottt A ﬂ/u«%c_\\ /)J
w%c‘bt)}UL S crevy Cetid o icliocla

1 A2 ' 2



The Court will not relate to you the theory of Lhe
prosecubion or the defense but will rely instead upon the

argumenkts ¢f counsel.




H
.

Whether a crime has been commilted and the.identity of
the person responsible are all questions for you.

The law presumes the defendant is innocént of the chargyes
against him, and the defendant is not required to prove his l
innocence. On the contrary the burden of proof is always on the
stakte. The state must prove every element of the offense to your
satisfaction beyond- a reasonable doubt. A reasonable doubt is
an honest doublk which remains afler invcstig@tion of all of the
evidence which will not permit the wind Lo rest.easili as Lo the
certainty of guilt. A reasonable doubt does nol include a caplious,
possible, or an imaginary doublt. Absolute certainty of guilt is
not required to convick but moral certainty is required, and this
certainty exbends Lo every elementk necessary Lo constitute khe
offense.

You must look Lo the evidence given you from the wilness
stand alone in determining the Ffacts of the case. In this connectidan
you will consider all of the evidence, both direct and circumstantial,
together with such-inferences or presumptions as may be justified
by the proof. You will also consider any admission, stipulation,

or exhibit admitlted into evidence. Lay aside unimportant, immaterial,

cor insignificant evidence or issues that have no bearing on

et

guilt or innocence.
You are the exclusive judges of the facts and the credibility

of ¢he witnesses. DEveryday of your lives you have judged people,
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‘

their reliability, their truthfulness, and the accuracy
of their statemegts. In the case now on trial you
will apply that same knowledge and experience in
finding the truth from the evidence presented to you.
In determining the facts you will of course look to
the intelligence and respectability of the witnesses,
their imp;rtiality or bias, their means of knowledge,
the reasonabléness of their statements, their conduct
on the witness stand, and all of the evidence in the
case tending té support or to contradict them., A
witness may be impeached, that is the reliabilify
of the testimony may be put in doubt by showing
inconsistent, contradictory, unreasonable, or
improbable stétements on this or other occésions
regarding the gvidence given, You alone determine
the trustworthiness of the evidence and the weight
and value it should receive.
DIRECT AND CIRCUMSTANTIAL

The guilt of the defendant as well as any fact
required to be proved may be established by direc¢t
evidence, by circumstantial evidence, or by both
combined.

Direct evidence is defined as evidence which

proves the existence of the fact in issue without

.

u——
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inference or presumption. Direct evidence may consist
of testimony of a person who has perceived by the
means of his or her senses the existence of a fact
sought to be proved or disproved.

Circumstantial evidence consists of proof of
collateral facts and circumstances which do not
directly prove the fact in issue but from which that
fact may be logically inferred,

When the evidence is made up entirely of
circumstantial evidence, then before you wouid be
justified in finding the defendant guilty, vou must
find that all the essential facts are consistent with
the hypothesis of guilt , as that is to be compared
with all the facts proved; the facts must exclude
every other reasonable.theory or hypﬁthesis except
that of guilt; and the facts must establish éuch a
certainty of guilt of the defendant as to convince
the mind beyond a reasonable doubt that the defendant
is the one whe committed the offense. [EE is not
necessgsary that each particular fact should be proved
beyond a reasonable doubt if enough facts are proved
to satisfy the jury beyond a reasonable doubt of all
the facts necessary to constitute the crime charged.
Before a verdict of guilty is justified, the
circumstances, taken together; must be of a conclusive
nature and tendency, leading on the.whole to a

satisfactory conclusion and producing in effect a
moral certainty that the defendant, and no one else, committed

the offense

| L




. i FAILURE TO 'ESTIFY -

De//fn7Q .

The defendant did ndbt testily. * Nis failure Lo testily

may not be considered as an admission of guilt, as evidence against

him, or that the charges>could not be answered, for he is presumed

innocent and is not required to prove his innocence.
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DEFENDANT TESTIFILED

- Sutton |
Since the defendant testified, you will Jjudge his

‘evidence just as you do that of the other witnesses in the
case.

HA]



VERDICT FFORM
MULTIPLE DEFENDANTS

Ag 4‘5 ‘EQ 'Cl\(s Q¢ O%\

(rﬂ(‘ D&CJTUJ

U
YOU WILL REPORT A VERDICT AS T0 EACH DEFLENDANT. ﬂ/(

. —7
CONSIDER FIRST, TUE CHARGE OF "f{xl‘s‘_f-. D@ﬂ I el /MU("QE‘\
. v v ; v .

YOU MUST CONSIDER THE CHARGES AS 10 EACI DEFENDANT.

IF YOU CONVICT, REPORT.

IF NOT SATISFIED AS TO GUILT, CONSIDER TUE CIIARGE OF ;Q /\O
‘&CE‘{VQO ML}

IF YOU CONVICT, REPORT.

s B e Y pes

Lf you find a defendant guilty, name the defendant, name
|
the offense and report. If you are not satisfied as to a defendant's

guilt beyond a reasonable doubt, your verdict will be not guilty -

as to him or them.

A9
ol | 5
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CONSOL iDATED INDICTHENTS

You are trying. 7quo separate cases which have been

consolidated for trlal ﬁ The f:l.rs(t_ indictment, number
, charges the de[endanqgglth.Nmi offense of 25 (7L—

rDc-"r. ree. M?W‘)OPE 6"‘9 ﬁvPL:M O';} Pe\*_SOm/ IOJ\ﬂQ(‘)Z‘
The second indictment, number . charges the defenda’f{o\:ﬁtl
the offense of Il‘s‘?L \75@ e Q. Afumoal" m\O Burm»tq
£ J\ IZPSn,,u . ﬁ\b’fh("h ‘

All ) indictments will be given to you together with this
( : charge when you begiﬁ your deliberation. . Reference is made to thes:

indictments for a more perfect discription of the particular offens:

y3e S



T.P.I. -- CRIM. 7.01

HOMICIDE: FIRST DEGREE MURDER (PREMEDITATED KILLING)

Any person who commits the offense of first degree murder

is guilty of a crime.

For you to find the defendant guilty of this offense, the

state must have proven beyond a reasonable doubt the existence of

the following essential elements;:?!

(1) that the defendant unlawfully killed the alleged

victim; and

(2) that the killing was intentional. A person acts
intentionally with respect to the nature of the conduct or to a
result of the conduct when it is the person’s conscious objective

or desire to engage in the conduct or cause the result; 2 and

(3) Tthat the killing was deliberate. A deliberate act is

one performed with cool purpose;3 and
(4) that the killing was premeditated.

A premeditated act is one done after the exercise of
reflection and judgment.?® Premeditation means that the intent tp
kill wust have been formed prior to the act .itself. . It is not

necessary that the purpose to kill preexist in the mind of the

H 3



T.P.I.--CRIM. 37.11

CAUSE OF DEATH

Before the defendant can be convicted of any degree of
homicide, the state must have proven beyond a reasonable doubt

that the death of the dedeased{(;«def;w,bv\ » was brought about

as a result of the criminal agency of the defendant; that is,
that the death of the deceased was due to the unlawful act
of the defendant.l
_One who unlawfully inflicts a dangerocus wound upon-another

is held for the consequences flowing from such injury,'whether
the sequence be direct or through the operation of intérmediate
agencies dependent upon and afising out of the o'r_iginal‘cause.2

To convict the defendant it is not necessary that his act
or failure to act be the sole cause, not the most immediate
cause, of death. It is iny necessary that the defendant
unlawfully contributed to the death of the deceased.3

When a wound from which death -might ensue is inflicted with
intent to kill, you may infer that death following that wound
was caused by such wound. If you so infer, the defendant
should show that death resulted from some other cause not
attributable to the defendant,4 However, the burden of proof
never shifts and is always upon the state to prove beyond a
reasonable doubt that the death of the deceased was brought about

by the unlawful act of the defendant.

-543-
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accused fof any definite period of timé. It is sufficient that it
preceded the act as long as it was the result of reflection and
judgment. The mental state of the accused at the time he allegedly
decided to kill must be carefully considered in order to determine
whether the accusea was sufficiently free from excitemeht and
passion as to be capable of premeditation. If the design to kill
was formed with deliberation and_premeditation,lit is immaterial
that the accused may have been in a state of passion or excitement
when the design was <carried into effect. ' Furthermore,
premeditation can be found if the decision to kill is first formed

during the heat of passion, but the accused commits the act after

the passion has subsided.?

If you find from the proof beyond a reasonable doubt that
the defendant is guilty of murder in the first degree, you will so
report your verdict in that event shall be "We; the Jury, find the

defendant guilty of murder in the first degree".

1If you so find, then it shall be your duty after a
separate sentencing hearing to determine whether the defendant will
be sentenced to death or life in prison, but you will not consider

punishment for this offense at this time.

The punishment for the offense is life imprisonment or
death by electrocution. (NIRRT

R e NPT
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T.P.I. = CRIM. 7.04

HOMICIDE: S8ECOND DEGREE MURDER

Any person who commits second degree murder is guilty of
a felony.

For you to find the defendant guilty of this offense, the
state must have proveﬁ beyond a reasonable doubt the existence
of the following essential elements: |
[Part A:

(1) that ﬁhe defendant unlawfully killed the alleged
victim; and

(2) that the killing was knowing.]

(R6/91)
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(The requirqmeﬁt:of "knowing" is also established if it

is shown that the déféndant acted intentionally.]3

["Integ;ionally" means that a pérson acts inteﬁtiohally with

respecit to the nature of the coﬁduct or to a result of the
conduc:it when it is the person’s conscious objective or desire
to engage in thé conduct or cau%e the result.j6 {"Knowingly"
means’f%ht a person acts knowinély with respect to the conduct
or to circumstances surrounding %he conduct when the person is
aware of the nature of the conduct or that the circumstances
exist. A person acts mnbwingly with respect to a result of
the person’s conduct when the persbn is aware that the conduct

is reasonably certain to cause the result.]’

(R6/91)
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If you find that the defendant's acts, if any., did not
unlawfully cause or contribute to the death of the deceased,

or if you have a reasonable doubt as to this proposition, then

You must acquit him,

FOOTNOTES

1. McCord v. state, 198 Tenn. 226, 278 S.W.2d 689 (1955).
2. Odeneal v. State, 128 Tenn. 60, 157 S.W. 419 (1913).

3. Letner v. State, 156 Tenn. 68, 299 S.wW. 1049 (1927). .

4. McCord v. State, 198 Tenn. 226, 278 5.W.24 689 (1955); Bean
V. State, 187 Tenn. 107, 213 s.w.2d9 23 (1948); Northern
V. State, 541 s.w.24 956 (Tenn. Crim. App. 1976). The
trial judge should also charge T.pP.I. - Crim. 37.19 -
Presumptions or Inferences. .

jcable. Letner v; State,
)- .

Y Gray v. State, 194
Odeneal v. state, 128

Tenn. 234, 250 S.W.24 86 (1952);
Tenn. 60, 157 S.W. 419 (1913) .
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The State is not required to prove the exact method or
cause of death but must show beyond a reasconable doubt that
death was the result of some criminal agency. This can be
established by circumstantial evidence but cannot be
established by an inference drawn from a presumptibn or a

presumption based on a presumption.




T.P.I.--CRIM. 37.19

PRESUMPTIONS OR INFERENCES

The court has charged the jury concerning ‘ [an]

[inference] that the Jjury may make in regard to
certain evidence in.this éase. _However, the jury is not required
to make this m [inferencé]. It is the exclusive
province of the jury to'determine whether the facts and

circumstances shown by all the evidence in the case warrant the

[inference] which the law permits the jury to draw.l
[inference] may be rebutted by direct or
circumstantial evidence or both, whether it exists in the evidence
of the state or is offered by the defendant.2 Although the
defendant is not required‘by law to do so, when thg defendant
offers an explanation to _rebut. the SENEEFENNENE) [inferencel
raised, you should cohsider such éxplanation along with all the

evidence to determine not only the correctness of the

[inference], but also the reasonableness of the defendant's

explanation.'3 You are not bound to accept either the r

‘28! [inference] or the defendant's éxplanation. " The
state must prove beyond a reasonable doubt every element of the

offense before the defendant can be found guilty.4

=561~
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Finally, it is not your duty to pleése the ;ropecutor, the
defendant, the-attorneys, jinterested partiles, of the Court. To
attempt to satlsfy any of them would be a violation of your ocath.

Your sole purpose wiil be to do justice according to your conscience
and the oaths you have takén. In so doing you will not only honofably
discharge your dut} and .serve the caﬁse of justice;'but you will
renew again théfgith'and confidence of all impartial cltizens in
justice under the law.

You must,bring'to bear upon the consideration of the facts
of rhis case your best judgment, and experience, and reason, and
common sense. You must be fair. You must be impartiﬁl. You must
fearlessly do youf duty without sympathy‘or prejudice.

I1f this defendant is guilty, name the offenge and convict him.

If you have a reasonable doublL as Lo guilt, your verdict will be not

guilty.

HZT o 22
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HOMICIDE: FIXING PUNISHMENT OF DEATH

OR LIFE IMPRISONMENT

Ladies and Gentlemen of the Jury, you have now found the
defendant guilty beyond a reasonable doubt of murder in the

first degree as charged in the count of

indictment number

It is now your duty to determine, within the limits
prescribed by law, the penalty which shall be imposed as
punishment for this offense. Tennessee law provides that a
person convicted of murder in the first degree shall be
punished by death or by imprisonment for life.

In arriving at this‘determination, you are authorized to
weigh and consider any mitigating circumstances and any of-the
statutory aggravating circumstances which may have been raised
by the evidence throughout the entire course of this triai,
including the guilt—finding phase or sentencinguphase or.both.
The jury is the sole judge of the facts, and of the law as it
applies to the facts in the case. 1In arriving at your
verdict, you are to consider the law in connection with the
facts; but the Court is the proper source from which you are
to get the law. In other words, you are the judges of the law
as well as the facts under the direction of the Court.

The burden of.proof is upon the State to prove any
statutory aggravating circumstance or circumstancéslbeyond a

reasonable doubt and to a moral certainty.

7-9 ' (R6/91)
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Reasonable doubt is that doubt engendered by an
investigation of all the proof in the case and an inability,
after such investigation, to let the mind rest easily upon the
certainty of your-verdict. Reasonable doubt dpes not mean a
doubt that may arise from possibility. Absolute certainty is
not demanded by the law, but moral certainty is required and
this certainty is.required as to every proposition of proof
requisite to constitute the verdict. The law makes you, the
jury, the sole and exclusive judges-of the credibility of the

witnesses and the weight to be given to the evidence.

(R6/91)
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STATUTO AGGRAV. G C STANCES
Tennessee law prbvides that no death penalty shall be
imposed by a jury-but upon a unanimous finding that the State
has proven beyond a reasonable doubt the existence of one or

more of the statutory aggravating circumstances, which shall

be limited to the. following:

&P The nurder was committed for the purpose of
avoiding, interfering with, or preventing a
lawful arrest or prosecution of‘the defendant

or another.]

Members of the jury, the court‘has read to you the
aggrévating circumstances which the law requires you to
consider if you find beyond a reasaonable doubt that the
evidence was established. You shall not take account of any
other facts or circumstances as the basis for decidind whether
the death penalty wouid be appropriate punishment in this

Gasi.

(R6/91)
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MITIGATING CIRCUMBTANCES

Tennessee law provides that in arriving at the
punishment, the jury shall consider as heretofore indicated,
any mitigating circumstances which shall include, but are not
limited to, the following:

[(1) The defendant has no significant history of prior

criminal activity. (Conviction of the crime of

is not an aggravating circumstance

to be considered in determining the penalty, but
a conviction of that crime may be considered in
determining whether or not the defendant has a
significant history of prior criminal activity.}]
[(2) The murder was committed while the defendant.was

under the influence of extreme mental‘or emotional

disturbance. ]

(R6/91)



[(5) The defendant was an accomplice in the murder ~~
committed by another person and the defendant’s
participation was relatively minor.]

[(6) The defendant acted under extreme duress or undér
the substantial domination of another person.]

[(7) The youth or advanced age of the defendant at

 the time of tﬁe crime. ]

[(8) The capacity of the defendant to appreciate the .-
wrongfulness of his conduct or to conform his
conduct to the requirements of the law was
substantially impaired as a result of mental
disease or defect or intoxication which was
insufficient to establish a defense to the
crime but which substantially affectéd his
judgment. ] ,

(¢) Any other mitigating factor which is raised by
the evidence produced by either the grosecqtidn
or defense at either the guilt or sentencing
hearing; that is, you shall consider any aspect
of the defendant’s character or record, or any
aspect of the circumstances of the offense
favorable to the defendant which is supported

by the evidence.?!

No distinction shall be made between mitigating

circumstances one through eight and those otherwise raised by

7-16
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the evidence which are specifically requested by either the
state or defense.?

The defendant does not have a burden of proving a
mitigating circumstance. If there is some evidence that a
mitigating circumstance exists, then the burden of proof is
upon the State to prove, beyond a reasonable doubt, that
mitigating circumstance does not exist.

There is no requirement of jury unanimity as to any
particular mitigating circumstance, or that you agree on the

same mitigating circumstance.
FOOTNOTES

1. Note that mitigating circumstance (9) must be charged

in every case. It is a compilation of U.S. Supreme

Court cases.

2. Tenn. <ode Ann. § 39-13-204(e).

Aﬁf-lﬁﬁ 5 7-17
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VERDICT - LIFE IMPRIBONMENT

If you unanimously determine that no statutory
aggravating circumstance has been proved by the State beyond a
reasonable doubt; or if the jury unanimously determines that a
statutory aggravating circumstance or circumstances have béén
proved by the State beyond a reasonable doubt but that said
statutory aggravating circumstance or circumstances have not
been proven by the State to outweigh any mitigating
circumstances, beyond a reasonable doubt, the sentence shall
be life imprisonment. You will write your verdict upon the
enclosed form attached hereto and made a part of this charge.

The verdict should be as follows:

We, the jury, unanimously find that the ﬁupishment

shall be life imprisonment.

(R6/91)
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PONISHMENT OF LIFE IMPRISONMENT

We, the jury, unanimously find that the punishment shall

be life imprisonment.

JURY FOREPERSON

JUROR

JUROR

JUROR

JUROR

JUROR

23

JUROR

JUROR

JUROR

JUROR

JUROR

JUROR

DATE
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+ VERDICT - DEATH

If you unanimously determine that at least one statutory

aggravating circumstancem

have been proven by the State, beyond a

reasonable doubt, and said circumstance Sy :ove

been proven by the State to outweigh any mitigating

circumstance or circumstances, beyond a reasonable doubt the

sentence shall be death. The jury shall reduce to writing the

statutory aggravating circumstance m

so found, and signify that the State has proven

beyond a reasonable doubt that the statutory aggravating

circunstance _outweigh any mitigating

circumstances.

You will write your findings and verdict upon the
enclosed form attached hereto and made a part of this charge.
Your verdict shall be as follows:

(1} We, the jury, unanimously find the following

listed statutory aggravating circumstance -

(2) We, the jury, unanimously find that the State

has proven beyond a reasonable doubt that the
statutory aggravating circumstance .

n so listed above outweiéh any
nitigating circumstances.

(3) Therefore, we, the jury, unanimously find that

the punishment chall. be death. '

7-19
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The verdict must be unanimous and signed by each juror.
Take the case, consider all the evidence fairly and
impartially, complete one of the two (2) forms, and report

your verdict to the court. I

JUDGE

a k" [N DATE

{R6/91)"
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PEMALTY SET BY COURT
SPEGIFLIC DENALTY RANGE

On your verdict of not guilty the Court will dismiss the
charges. On your verdict of guilty the Court will determine the
appropriate punlshment after an additional hearing.

[S'%’ 22)E£?WEP /{f\)f{QEZf‘

The punlshm

nt for

A e : P
£

The punishment. for ‘,:)_ AO ’ e /)’fuﬁ@@f\
(-

a felony, may be a term of years not less than tg years nor more

than é g years in the state penitentiary

The punishment for 4

a felony, may be a term of years not less than t years nor more

than ,;E; years in the state penitentiary.

2.0
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. VERDICT FORM -
CONSOLIDATED CASES

In considering &é& (kl/' cases, it is your duty tc
caréfully ﬁeigh the cvidence as it applies to each case. If therx
be evidence that sheds light upon the guilt or innocence in one
case but 1s immaterial or irrelevant as to others, be cextain ths

you do not permit Lhe ev1dence to recelve.any conSLderaLlon or hs

any bearing on your verdict in cases to which it cannot apply -

In other words, consider each indictment or count within an indic

ment separately and consider énly that_portion of the‘eﬁidehce
that bears on that précise charge - Do not let fbur.verdict of
guilt or innocence on any single charge afféqt your verdict as tc
the other charges., Your judgment‘must be iﬁdependently made as

to each charge and each count of each charge.

-

?/
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This indictment contailns several charges called

counts. You will report a separate verdict on each charge
or count. You may convictlthe defendant on all counts;
or ybu may acquit the defendant on all counts; or you may
convict on one or more and acquituhim on others, aé,the

law and the evidence justifies.

[ 7
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While the indictment contai
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Lhc pr1nc1pa1 charge ol

s the lesser offense of

-

by implication of 1aw it also clude
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principal offense first. It is for y

offense, if any, has been commltted.

. You will consider the .

our determlnation what

Whgn you reach a unanimou

verdict, you will report that verdict.



VERDICT FORI
MULTIPLE DEFENDANTS

You should give separate consideration to eachldefendant.
Each 1s entitled to have lhis case decided on the law and the
evidence which is appljicable to him. Any evidence which was
limited to one defendant should not be considered by you as to any
other defendant., In other words you must confine your attention to
that evidence which bears 6n the puilt or innocence of a particular
defendant on a particular charge.

You may convict the two or more defendants of Qifferent
grades of the same offense.

So therefore, after carefully considering all of the evidence
as it applies to each defendant, you may convict all or you may

acquit all, or you may convict one or more and acquit the others.

L5
<



T.P-Io--CRIMl 37-05

EVIDENCE OF OTHER CRIMES

If from the proof you‘find"that the defendant has committed
[a crime] [crimes] other than that for which he is on trial,
you may not coﬁsider such evidence to prove his disposition to
commit such a crime as that on trial.l A

This evidence may only be considered by you for the limited

purpose of determining whether it provides:

(a) [the complete story of the criﬁe; that is, such evidehqe
may be considered by you where the prior crime[s] and
the present alleged crime are logically related or
connected,. or are part of the same transaction, SO
that proof of the other tends, or is necessary., to

. . j
prove the one charged, or is necessary for a complete

account thereof.]2 . )

-8 1N-



(d) [motive; that is, such evidence may be considered by
you if it tends to show a motive of the defehdant for (“
the commission of the offense presently charged.]5
(e) [the defendant's intent; that is, such evidence may
be considered by you if it tends to establish that
the defendant dctualiy intended t6 commif the crime

with which he is presently charged.]6

Rl ey oy ot o e
T LR i mana

Dt A L N

Such evidence of other crime[s], if considered by you for (

any purpose, must not be considered for any purpose other than

that specifically stated. TA@' Qe ‘peé;:& ‘ MUJTL
} ¢ ' ore tr &

Ef‘:’.’ c/e.or gud’ corviact be ‘70 - 7

CDAs;A%r [%ﬁ {%r-ﬁﬁx ﬂhpri? fQWPQSQH

-

-~

-531-



T.P.Y.--CRIM. 37.13

EXFERT WITNESS

Generally a witness may not testify as to his opinions or
conclusions. But the court may permit a witness who has special
knowledge or experiénce on a particular question to testify as
an expert on that quéstion.l An expert witness may state an
opinion and give resons for his testimony.

Expert teétimoﬁy should be received by you with caution.2
While expert testimony is sometimes the only means of, or the
best way of reaching the truﬁh, yet it is largely a field of
speculation, beset with pitfails and uncertainties, and requires
careful and intelligent evaluation on your part if it is to be
a valid means of reaching the truth.2 You are not bound to accept
expert testimony, but youlshould give it such weight and value
as you think it deserves along with all the other evidence in

the case, governed by the purpose to arrive at the truth.



T.P.I.--CRIM. 36.01

ALIBI

The defendant has presented evidence of an alibi in this

case. 1

An alibi is defined as evidence which, if believed, would
establish that the defendant was not present at the scene of

the alleged crime when it allegedly occurred. If the defendant

was not present when the crime was committed, he/she cannot be

guilty.2

The burden is on the state to prove beyon& a reasonable
doubt that the defendant was at the scene of the crime whenlit
was committed. If you find from your consideration of all the
evidence that the state has failed to prove beyond a reasonable
- doubt that the defendant was at the scene of the crime when it

was committed, you must find the defendant not guilty.3

FOOTNOTES

1. Poe v. State, 212 Tenn. 413, 370 S.W.2d4 488 (1963).
2. Christian v. State, 555 S.W.2d 863 (Tenn. 1977).

3. Christian v. State, 555 S.W.2d 863-(Tenn, 1977).

e il
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T-P-Io -= CRIM. 13.03

SETTING FIRE TO PERSONAL PROPERTY OR LAND,

Any person who commits the offense of setting fire to
personal property or land is éﬁilty of a felony.

For you to find the defendant guilty of this offense, the
state must prove beyond a reasonable doubt the existence of
the following essential elements:1

(1) that the defendant damaged by fire or explosion

the [personal property] - [other
property except buildings or structures];
' l and
(2) (a) [ihat the defendant did so without thé consent
of all persons.who have a possessory oOr
proprietary interest therein];
or
(2) (b) [that the defendant had intent to [destroy]
[damagé] the said property for an unlawful
purposel];
and.

(3) that the defendant acted knowingly.

To constitute a burning within the meaning of this
instruction, it is not necessary that the subjecf of the
five be destroyed. There is a sufficient burning if the
nature of the combustible to which the fire or explosive is

set is changed or charred.? .

13-7
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"Knowingly" means that a person does an act knowingly

'
+

with respect to the conduct or to circumstaﬁtes surrounding
the conduct when the person is aware of the nature of the
conduct or that the circumstances exist. A pefson acts
knowingly with respect to a result of the person’s c?ndﬁct
when the person is aware that the conduct is téasonably‘
certain to cause the result.3 '

[The requirement of "knowing" is also established if it
is shown that the defendant acted intentionally.]4

"Intentional" means a person acts intentionally with
respect to the nature of the conduct or to a result of the
conduct when it is the person’s conscious objective or desire
to engage in the conduct or cause the result.>

"property" means anything of value, including but not

limited to money, real estate, tangible or intangible

'

' -&«pﬂ.u

FOOTNOTES
1. Tenn. Code Ann. § 39-14-303(a).
2. See former T.P.I. -- CRIM. 7.01.
3. Tenn. Code Ann. § 39—11-106(a)(2b).
4. Tenn. Code Ann. § 39-11-301(a) (2).

5. Tenn. Code Ann. § 39-1%:}%f(a)(18).

(R6/91)



T.P.I. -- CRIM. 3.01
CRIMINAL RESPONSIBILITY FOR CONDUCT OF ANOTHER
[Part A: The defendant is criminally responsible for an
offense committed by another if the defendantlsolicits;
directs, aids, or attempts to aid another person to commit an
offense, and the defen&ant acts with intent to promote or
assists the commission of the offense or to benefit in the

proceeds or results of the offense;]1 '

.
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PUNISHMENT OF LIFE IMPRIBONMENT

We, the jury, unanimously find that the punishment shall

be life imprisonment.
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Ao To Gaey Somror

PUNISHEMENT OF DEATH

(1) We, the jury, unanimously find the following listed

statutory aggravating circumstance or circumstances:

(Here list the statutory aggravating circumstance or l

circumstances so found, which must be limited to those

enumerated for your consideration by the court in these

instructions.)

(2) We, the jury, unanimously find that the State has
proven beyond a reasonable doubt that the statutory
aggravating circumstance or circumstances so listed above

outweigh any mitigating circumstances.

(3). Therefore, we, the jury, unanimously find that the
punishment for the defendant, 6&2 r Su I/ or ,

shall be death.
(Continued)
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IN THE CRIMINAL COURT FOR SEVIER COUNTY, TENNESSEE
AT SEVIERVILLE '

STATE OF TENNESSEE

NO. 5035 & 5036
v.

JAMES DELLINGER, and
GARY WAYNE SUTTON

L e T

MOTION FOR JUDGMENT OF ACQUITTAL AS TO THE DEATH PENALTY

Comes the defendants, by and through counsel, and
hereby moves this Honorable Court to grant a motion for judgment
of acquittal at the end of the State's proof inasmuch as the
State has failed to present any proof that Connie B;annam was a
"witness" in the murder of Connie Brannam and inasmuch ‘as the
aggravating factor in number seven deals with an individual who
commits an armed robbery and other similar felonies and kills a
person victimized by the crime. In short, this aggravating
circumstance seeks to.deter "witness killings." The defendant
would further rely on the EEEEEDEQ—JEILQI from the Honorable
David Raybin, along with an article drafted by Mr. Raybin in 1977
which deals with the issue of witness killings.

Respectfully submitted

N

1-1 L E [) EDWARD C. MILLER
Hmm bL2a- M Public Defender
' v Fourth District
e : P. O. Box 416
pate: FEB 24 1993, Dandridge, TN 37725
615-397-0108
Zikaoy K. % ““"“"'Y'
CIRCMT COURT C‘ERK
| SEVIER COUNTY, TENM.

DAVID WEBB
ATTORNEY FOR DEFENDANT

CERTIFICATE QF SERVICE

I hereby certify that I have sent a copy of the
foregoing to Mr. Al Schmutzer, DlStrlCt Attorney for Sevier
County, Tennessee, this the _J 2" day of February,; 1993.

/é//f/m///




LAY QFFICES

HOLLINS, WAGCSTER 8 YARBROUGH, P.C.
' 22ND FLOOR. THIRD MATIONAL FINANCIAL CENTER
424 CHURCH STREET

{OHN . HOLLINS ‘ NASHVILLE. TENNESSEE 37219
JOHN W. WAGSTER (615) 256-5666
EDWARD M. YARBROUGH
JOHN L. NORRIS TELECOPIER (G15) 254-4254
DAVID L RAYBIN |
JAMES L WEATHERLY, JR. -
JOHN J. HOLLINS, JR. CIRCUIT COURT
PATRICK T. McNALLY* Febmary 16’ 1993 ' F I L E D
HOUR 842mA. M
* ALO LICEMSED I'N KENTUCKY U
pate: FEB 2 4 1993;
Mr. Ed Miller oty SR \P)
Office of Public Defender : L
P.0O. Box 416 CIRCUIT COURT CLERK
] i SEVIER COUNT !
Dandridge, Tennessee 37725 Y, TENN.
Dear Ed;

G

This letter is in response to your inquiry of February. 15, 1993. Although I drafted the
death penalty law, I cannot provide you with any affidavit regarding my intent as to the
application of the statute to any particular set of facts because such would be inadmissible. See
James Cable v. Jamestown, 818 S.W.2d 338, 341 (Tenn. App. 1991).

However, I am sending you a copy of an article which I drafted in 1977 which deals with
this issue. This particular article was cited with apparent approval by the Tennessee Supreme
Court in State v. Terry, 813 S.W.2d 420, 423 (Tenn. 1991).

With respect to the specific issue, see Section 32.39 at page 192 of my book. Footnote

‘number 3 deals with cases where this particular aggravating factor has applied, specifically

Melson and Teagne., These cases construe that particular circumstance and require that the
person killed must have been a witness to the previous homicide. Perhaps the resource center

might give you additional cases where that aggravating factor has applied to distinguish your set
of facts.

I think that an analysis of the cases will show that only a "witness" in the literal sense
of the term is what is contemplated by the particular circumstance in your case. As noted in
Terry, the courts construe a circumstance in circumstances where it has applied in other factual
contexts to give meaning to the circumstance at issue. I think that your facts are so far apart
from the traditional utilization that you should be entitled to a judgment of acqumal I hope that
this letter is of assistance to you in this case.




Mr. Ed Miller
February 16, 1993
Page Two
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An analysis of the general defenses available to a

criminal defendant in Tennessee.
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and lawyers on the conduct of small claims courts.
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The Judicial System Education Program is an arm of the @ﬁ
public Law Research and Service Program of the University
of Tennessee, College of Law, and is funded in part by the
Tennessee Law Enforcement Planning Agency.

J.S.E.P.'s primary activity is developing materials,
teaching and planning expertise to use in conducting continu-
ing education Institutes and Seminars for court related per-
sonnel of the Tennessee Criminal Justice System.

The Judicial Newsletter is a quarterly publication of
the JudicIal System Education Program. The Editor-In-Chief
of the newsletter is Ms. Theresa Kroll, a senior law student
and member of the Tennessee Law Review. , |

Suggestions for improving the work of the program are
welcome,

Rich Reaves ' Grayfred B. Gray Theresa Kroll
J.5.E.P, _ Coordinator Editor-In-Chief

Administrator ' Public Law Research
: and Service Program

The University of Tennessee College of Law

1505 West Cumberland Avenue - :

Knoxville, Tennessee 37916 , q
© (615-974-6691)

JUVENILE COURT JUDGES ATTEMND SEMINARS

An intensive week of study and discussion for juvenile
court judges took place on February 21-25 at the University
of Tennessee College of Law. The eight participants attended
conferences focusing on the legal authority and powers of
the juvenile court, and on that court's relationship to a
child's problems with the local school, with mental health
resources, and with alcohol, chemical and drug abuse.

The institute was funded by the University of Tennessee
College of Law, the Tennessee Law Enforcement and Planning
Agency, local governments, and the participants. The follow-
ing judges helped to make the program a success:

Referee Jim Allen Judge .Frank Halsell

Judge J. P. Kennedy Judge Jim McKee

Judge Ted Mochow Judge Edwin Pigue o {
Judge Roy Tipps Court Service Officer Phil Sikes
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NEW DEATH PENALTY STATUTE ENACTED

David Raybin
Assistant Attorney General
, for the State of Tennessee

Editor's Note: Overriding the veto of Governor Blanton,
the General Assembly of the State of Tennessee has recently
enacted Public Act No. 51, which provides new standards for
the imposition of punishment for murder in the first degree.
The following analysis was written prior to the passage of
the act, and certain revisions have been made to update the
wording of the text.

INTRODUCTION

After the decisions of the United States Supreme Court on
the constitutionality of the death penalty were rendered on
July 2, 1976, members of the Tennessee General Assembly re-
guested that the Attorney General review present Tennesseeé
law and recommend. changes in the existing statutes to comply
with the requirements of the Constitution. Pursuant to that
request the recommendation adopted by the General Assembly
takes into consideration the opinions of the United States
Supreme Court and the Tennessee Supreme Court with respect to
the crime and punishment of murder in the first degree. 1In
general, Public Act No. 51 follows the statutes upheld in
Georgia, Florida, and Texas. These statutes and the decisions
of the United States Supreme Court approve capital punishment
when it is imposed under the following guidelines:

(1) A bifurcated procedure in which the jury will
first determine guilt. In a separate proceed-
ing, the jury will determine the appropriate
punishment, either the death penalty or life
imprisonment. -

(2) The punishment must be particularized to the

. offense and to the individual offender. At
the sentencing stage, the jury must be given

information of any aggravating and mitigating
circumstances surrounding the commission of

the offense and the offender.

(3) The jury must be given direction in the proper
use of information of aggravating and mitigat-
ing circumstances in its determination of the
punishment to impose.

(4) Adequate appellate review must be provided to
insure that capital sentences are not imposed
arbitrarily.
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The new provisions present a capital-sentencing system
which embodies all four constitutional concerns enunciated
by the United States Supreme Court. This act deals, however,
only with murder in the first degree since there is some con-
cern that the death penalty may not be imposed for other types
of crimes. However, it is now certain that a death penalty
is permissible for murder in the first degree.

»

ANALYSIS

The following discussion analyzes each separate section
of the act with specific references to the opinions of the
United States Supreme Court in Gregg v. Georgia, 428 U.S. 153,
96 S.Ct. 2909, 49 L.Ed.2d 859 ( ; Proffitt v. Florida,

428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 929 (1976); Jurek v.
Texas, 428 U.S. 262, 96 S.Ct. 2950, 49 L.Ed.2d 913 (1976);
Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978,

10 1 .Ed.J2d 944 (1976); and Roberts v. Louisiana, 428 U.S. 325,
96 S.Ct. 3001, 49 L.Ed.2d 974 (1976).

CAPTION

The caption of the new act, while guite lengthy, is
drafted comprehensively to avoid the problem the Tennessee
Supreme Court found in State v. Hailey, 505 S.W.2d4 172 (Tenn.
1974) with the 1973 Tennéssee death penalty statute, strik-
ing it down because the caption of the act was not broad
enough to cover.all the subject matter set forth in the body.

of the act. The caption in this act should obviate that pro-
blem. ’ '

SECTION I

SECTION 1 amends T.C.A. §39-2402, which defines murder
in the first degree. This amendment returns to the original
common law form of the definition of murder in the first de-
gree. This definition has been used in Tennessee for many
years and presents no real problems. The only real addition
to the common law form of first degree murder is the addition
of "aircraft piracy® and the "unlawful placing of a bomb.”
Since these acts are clearly dangerous to human life they
should come within the traditional felony murder rule. It
should be noted that the felony murder rule as contained in
the act is the same as under the common law form. See Farmer
v. State, 201 Tenn. 107, 296 S.wW.2d 879 (1956), for a,discus-

Sion of the Tennessee felony murder rule to which this bill
returns.

1

The act provides in subsection {b) of amended T.C.A.
§39-2402 for a punishment of either death or imprisonment for
life upon a conviction for first degree murder. Each of- the
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death penalty statutes recently approved by the United States
Supreme Court contained a provision also for life imprisonment.
While prior Tennessee first degree murder statutes allowed a
punishment of from 20 years up to life as an alternative to
the death penalty, there is no sound reason now for the pro-
vision to authorize terms of less than life. This is true
because, although at one time murder in the second degree was'
punished by imprisonment for a term of only from ten to twenty
years whike first degree murder carried a punishment of impri-
sonment of from twenty years to life or the death penalty,

the punishment for second .degree murder now fully covers the
range of from ten years to life imprisonment. Consequently,
the new punishment provisions for murder in the first degree
overlap the existing statutory punishment for murder in the
second degree only as to life imprisonment.

SECTION 2

SECTION 2 of the act, amending T.C.A. §39-2404, deals
with the procedure for imposing the death penalty or life
imprisonment after a verdict of guilty of murder in the first
degree is rendered.. It requires a separate sentencing pro-
ceeding to determine the punishment. The three statutes
which were upheld by the United States Supreme Court have
such separate sentencing procedures. The United States
Supreme Court stated: "When a human life is at stake and when
the jury must have information prejudicial to the question of
guilt but relevant to the question of penalty in order to
impose a rational sentence, a bifurcated system is more likely
to ensure elimination of the constitutional deficiencies :
identified in Furman." ([Gregg v. Georgia, 428 U.S. at 131,
96 S.Ct. at 2934, subsection (a) of T.C.A. §39-2404, as |
amended, complies with this procedure by requiring the separate
sentencing determination. Subsection (a) furthér requires
that the same members of the jury which found guilt determine
what the punishment should be. Under T.C.A. §40-2528 (1976
Supp.) the jurors cannot separate at any time during the trial
of capital cases.

Subsection (b) of T.C.A. §39-2404, as amended, allows the
attorney for the State and the attorney for the defendant the
opportunity to.make an opening argument to the jury on the
question of punishment before evidence is introduced in the
sentencing hearing. Because the separate sentencing hearing
concept is relatively new to Tennessee, the best procedure is
to set forth explicit rules to be followed in conducting these
hearings. This will promote uniformity of practice throughout
the State and appears to be a logical extension of T.C.A.

§20-1329, which allows an opening statement in criminal as
well as civil cases.

L
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Subsection (¢) of T.C.A. §39-2404, as amended, deals with
evidence which may be presented in the sentencing proceeding.
In short, relevant evidence of every sort is admissible so
long as it does not violate some constitutional exclusionary
rule and provided the defendant has an opportunity to rebut
any hearsay statements so admitted. This subsection was pat-
terned largely after Rule 32 of the Proposed Tennessee
Rules of Criminal Procedure promulgated by the Tennessee
Supreme Court. A similar rule prevails in federal practice
and under the Georgia statute. As to the latter statute, the
United States Supreme Court noted in Gregg v. Georgia, 428
U.S. at 203, 96 S.Ct. at 2939:

We think that the Georgia court wisely has chosen
not to impose unnecessary restrictions on the
evidence that can be offered at such a hearing and
to approve open and far-ranging argument.... So
long as the evidence introduced and the arguments
made at the presentence hearing do not prejudice a
defendant, it is preferable not to impose restric-
tions. We think it desirable for the jury to have
as much information before it as possible when it
makes the sentencing decision....

Subsection (d) of T.C.A. §39-2404, as amended, allows
both the State and the defendant an opportunity to make a
closing argqument to the jury to urge suggested punishments.
Since the right to make a closing argqument to the jury appears
to be of constitutional dimensions, this right is preserved in
this act. [Herrindg v. New York, 422 U.S. 853, 95 S.Ct. 2550,
45 L.Ed.2d 593 (1975).7 The order of closing argument so pro-
vided, with the State having the right of closing, conforms to
present Tennessee law on the subject. [Myers v. State, 470
S.W.2d 848 (Tenn. Crim. App. 1971) and Hayes v. State, 470
S.W.2d 950 (Tenn. Crim. App. 1971).] .

Subsections (e), (f) and (g) of T.C.A. '§39-2404, as amended,

deal with the manner in which the jury arrives at a punish-
ment. The United States Supreme Court has made it c¢lear that
there must be some guidance given to the jury in arriving at
a punishment when the death penalty is a possibility: '

Since the members of a jury will have had little,

if any, previous experience in sentencing, they

are unlikely to be skilled in dealing with the
information they are given [in the sentencing hear-.
ingl.... It seems clear, however, that the pro-

blem will be alleviated if the jury is given !
guidance regarding the factors about the crime and
the defendant that the State, representing organized
society, deems particularly relevant to the sen-

tencing decision. [Gregg v. Georgia, 428 U.S. at 192,
96 S.Ct. at 2934.] -
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Under the provisions of the new act such guidance would
pe given by instructing the jury to consider evidence of aggra-
vating circumstances and of mitigating circumstances, as '
provided in subsections (f) and (g) of T.C.A. §39-2404 as
amended. Subsection (e) further provides that all evidence
introduced at both the guilt and sentencing hearings may be
considered in arriving at a punishment.

Under subsections (£) and (g), in arriving at punishment
the jury must go through a specific analysis in consigering
the aggravating and mitigating circumstances. The jury must
first determine whether *he State has proved any of the statu-
tory aggravating circumstances beyond a reasonable doubt. If
the jury unanimously £inds that none of the statutory aggravat-
ing circumstances has been established by the State beyond a
reasonable doubt, they must return a verdict of life imprison-
ment. Likewise, if they unanimously find that the State has
established a statutory aggravating circumstance beyond a
reasonable doubt but that this circumstance 1is outweighed by

any mitigating circumstances, the punishment, again, must be
life imprisonment.

These determinations. must be put in writing, signify-
ing that there were no mitigating circumstances sufficiently
substantial to outweigh the statutory aggravating circumstance
or circumstances so found. They must be given to the judge
along with the sentence of death, thus assuring that the jury
has gone through the correct analysis in arriving at a death
sentence. This is the suggested procedure of the Model Penal
Code §201.6, Comment 3, page 72 (TENT. DRAFT NO. 9, 1959),
noted with approval by the United States Supreme Court, Jurek
v. Texas, 428 U.S. at 271, 96 S.Ct. at 2956 n.o6.

Taking into account the possibility of a hung jury on
the issue of punishment, subsection (h) further provides that
if the jury cannot ultimately agree as to punishment the judge
shall sentence the defendant to life imprisonment. Thus, it
is not afterwards possible for the judge to impose the death
penalty. This provision is patterned after the Texas Criminal
Code. [vernon's Texas Codes Annotated - Penal §19.03, Practice
Ccommentary, page 107 (1974).1 Obviously, the Jjury should not
at any time be made aware of the procedure that would be fol-
lowed if they should fail to agree on a sentence; and this
is specifically set forth in the statute. _
Subsection (i) sets forth the statutory aggravating cir-
cumstances, at least one of which the jury must find in order
to return a death penalty. These eleven aggravating circum-—
stances are patterned after those approved by the United States
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The first aggravating circumstance allows the 'death penalty
if the defendant was over 18 years of age and the murder was
committed against a person under 12 years of age. 1In short,
the death penalty can be imposed if an adult kills a child of
such age. Children, like policemen or firemen, are a special
class of~individuals who are particularly susceptible to as-
sault and possible death. Because of their vulnerability, the
killing of a child is included as an aggravating circumstance.
The respective ages thus set forth insure that it ‘is-only the
killing of a young child by an adult that warxrants the death
penalty in this aggravating circumstance.

The second aggravating circumstance to be considered is
whether the defendant has been previously convicted of a felony
involving the use or threat of violence. This provision is
patterned after the Florida statute, upheld in Proffitt.

The third aggravating circumstance to be considered is
whether the defendant knowingly created a risk of death to two
Or more pexsons other than the victim while he was committing
his act of murder. Under proper appellate interpretaton this
provision appears to be constitutional. [See Gregg V. Georgia, ‘
428 U.S. at 202, 96 S.Ct. at 2939, and Proffift v. Florida, |
428 U.S.  at 256, 96°.S.Ct. at 2968.] '

The fourth aggravating circumstance is that of murder
for hire - whether the defendant was himself employed or
employed another to commit the murder. This particular aggra-
vating circumstance is directed at deterring "contract"
killings.

The fifth aggravating circumstance to be considered is
whether the murder was "especially heinous, atrocious, or
cruel." TFlorida's identical provision has been interpreted
by its Supreme Court as being directed only at "the conscience-
less or pitiless crime which is unnecessarily tortuous to the
victim." This statutory provision as construed was upheld _
in Proffitt. Georgia's somewhat similar aggravating circum-
stance authorizing the death penalty if the murder was "out-
rageously or wantonly vile, horrible or inhuman in that it
involved torture, depravity of mind, oxr an aggravated battery
to the victim" likewise was upheld in Gregg.

Aggravating circumstances six, seven, and eight deal with
defendants who commit murder during the course of other crimes
or while the defendants are in custody or are escaping from
custody. These aggravating circumstances are based on the

HT7 S
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Georgia and Florida statutes as well as the Model Penal Code.
Wwhile the seventh aggravating circumstance bears a similarity

to the felony murder rule under the definition of first degree
murder, there is no prohibition against using this as a further
aggravation of the crime. It should be noted that the defendant
in Gregg was convicted under the felony murder rule which is
much broader in Georgia than as drafted in this act. The jury
in that case found as the aggravating circumstance that the
murder was committed during the course of the armed robbery,

and the, death sentence was imposed. The seventh aggravating
circumstance, however, serves a different purpose than the
felony murder rule. The latter serves to supply the requisite
intent to commit the crime ox xill which murder requires. [See
Farmer v. State, supra. ] Hqgqu:,;thgqsevgnthﬂaggravating
cirqpms;ggge;deals;withnam.individual.whqucommits an armed
robbery and othergsimila:ufelonies-andiilLa:the.person“uictimized
py the other. crime.. In sgort,mthis.aggrayating'Circumstahce
seaks to deter. "witness killings." :

aETT AL BE L e T

Aggravating circumstances nine, ten and eleven deal with
the murder of a peace officer, fireman, judge, district or
state attorney general, or a popularly elected official. These
aggravating circumstances aré particularly directed toward

*assassination-like" killings. It is not enough that the vic-
tim just happened to- have been one.of these designated classes
of individuals -- the defendant must have known or, in some

instances, have had good reason to know that the victim was

such an individual and the killing must have had some relation-
ship to the position held by the victim. Thus, if an individual
kills a judge because of some unfavorable ruling or prior sen-—
tence, the death penalty could be imposed.

gubsection {j) sets forth the mitigating factors to be
considered by the jury. It should be noted that any factor
in mitigation, not 1imited to these specific factors set forth
in the statute, may be considered by the jury. 1In short,  the
factors in mitigation are open—ended whereas the factors in
aggravation are 1imited to those specificially set forth by
statute. This formulation allows the jury to consider virtually

anything the defendant wishes to bring forward to suggest that
he should not be executed. .

With respect to the requirements of factors in mitigation,
the United States Supreme Court clearly stated that "in ordex
to meet the requirements of the Eighth and Fourteenth Amendments,
a capital-sentencing system must allow the sentencing authority
to consider mitigating circumstances." [Jurek v. Texas, 428
U.S. at 271, 96 S.Ct. at 2956.] The Tennessee Supreme Court
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in Collins v. State S.W.2d (Tenn. Jan 24, 1977), also 1i
indicated that the mitigating circumstances should be "delineated
by statute."

Eight mitigating circumstances are suggested by the
statute for the jury‘'s consideration. The first deals
with the defendant who has no significant history of prior
criminal activity, thus providing a direct counter balance
for the mggravating circumstance of the violent -crime and the
habitual offender. Consideration is given to the defendant's
state of mind when the murder was committed. Further miti-
gating circumstances include situations where the defendant
was under the influence of extreme mental or emotional dis-
turbance, where the victim was a participant in the defendant's
conduct or consented to the act, or where the defendant rea-
sonably believed that the circumstances provided a moral
justification for the murder. The fifth and sixth mitigating
circumstances involve the defendant who was only a minor accom-
plice in the murder or who acted under extreme duress: or
another's domination. There is also theisituation where the
defendant is too young or too old, either of which can be con-
sidered by the jury as a mitigating circumstance. The last
suggested statutory mitigating circumstance considers the
capacity of the defendant to appreciate the wrongfulness of
his conduct or to conform it to the law due to mental disease,
defect, or intoxication. The jury, however, can consider any @
other mitigating circumstance the defendant presents to them.

The provisions of subsections (e) through (j) therefore .
comply with the most basic constitutional requirement of con-
sideration of aggravating and mitigating factors. These
factors are presented in "sufficiently detailed procedures to
accomplish 'controlled discretion' by the jury in the imposi-
tion of the death penalty ...," Collins v. State, S.wW.24

(Tenn. Jan. 24, 1977). -

Subsection (k) states that if, upon a motion for a new
trial, the judge finds error in the sentencing hearing where
punishment was determined, a new trial on only the sentenc-
ing question is ordered. This is existing law. [Farris v.
State, 535 S.W.2d 608 [Tenn. 1976).] Subsection (k) also
Testates the existing principle of law that where a conviction
is reversed or a new trial granted, the second trial shall in-
clude all the original possible punishments. Implicit within
this subsection is the holding of the Tennessee Supreme Court
in Sommerville v. State, 521 S.W.2d 792 (Tenn. 1975), that
jurors on a retrial should not be aware of the sentence im-
posed at the prior trial.

£
A
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SECTICON 3

SECTION 3, amending T.C.A. §39-2405, deals with waivers
of separate elements of the bifurcated proceeding. Under this
section of the act a defendant may waive the right to have
the jury determine guilt while preserving his right to have
a jury determine punishment. Under the same section, he may
also waive the right to have a jury determine punishment, in
which event the judge determines punishment. The judge must
consider the statutory aggravating circumstances and mitigating
circumstances in evidence as would have been required of the
jury. The judge must also make findings of fact as would have
been required of the jury. ’

SECTION 4

SECTION 4, amending T.C.A. §39-2406, deals with appellate
réview. This section was patterned after the Georgia statute
which was approved by the United States Supreme Court. Under
subsection (a), whenever a defendant is sentenced to death,
that sentence is automatically reviewed by the Tennessee Supreme
Court. This is true even when the defendant does not seek to
reverse the judgment of conviction itself, and may wish to be
executed. This is necessary so that the Supreme Court can
examine all cases and compare them to see when the death pen-
alty is justified.

Subsections (b) and (c) set out the order of review by
the Tennessee Supreme Court., First, the Court determines if
the case can.be affirmed as to the first degree murder con-
viction considering legal errors assigned. The Court retains
its present full authority to correct these errors by reversing
for a new trial or other appropriate relief. However, if the
Court affirms the conviction, the Court then turns to the
review of the death penalty itself. These appellate review
procedures appear to be constitutionally required to insure,

at least on a statewide level, that the death penalty is not
imposed in an arbitrary fashion.

The sentencing review by the Tennessee Supreme Court shall
include a determination of four issues expressly stated in the
language of the statute: (1) whether the sentence of death
was imposed in any arbitrary fashion; (2) whether the evidence
supports the jury's finding of aggravating circumstances;

(3) whether the evidence supports the jury's finding of the ab-
sence of outweighing mitigating circumstances; and (4) whether
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the sentence of death is excessive or disproportionate to the
penalty imposed in similar cases.

Subsection (c) also gives the Tennessee Supreme Court
the authority to promulgate rules to assist the Court in deter-
mining the validity of the death sentence. For example, the
Georgia Supreme Court requires the trial judge to f£ill out a
report, described by the United States Supreme Court, Gregg v.
Georgia, 428 U.S. at 167, 96 S.Ct. at 2922, as follows:

The report is in the form of a six and one-half.
page questionnaire, designed to elicit informa-
tion about the defendant, the crime, and the
circumstances of the trial. It requires the
trial judge to characterize the trial in several
ways designed to test for arbitrariness and dis-
proportionality of sentence. Included in the '
report are responses to detailed questions concern-:
ing the quality of the defendant's representation,
whether race played a role in the trial, and -
whether, in the trial court's judgment, there was
any doubt about the defendant's guilt or the
appropriateness of the sentence.

The Tennessee Supreme Court may find it desirable to have
similar 'information.in death penalty cases. In addition, the
Court could require related information from trials where first
degree murder was charged but guilt was determined as to a
lesser offense, or the defendant was found guilty of first
degree murder but only received life imprisonment.

subsection (d) gives the Court the authority to medify
the death sentence to life imprisonment if it is found that
the punishment fails to meet the standards set forth in sub-
section (¢). However, if the Court finds that the death pen-
alty is appropriate, it may affirm the death sentence.

SECTION 5

SECTION &, amending T.C.A. §39-2407, deals with the
punishment of accessories before the fact to murder in the
first degree. Under former law an accessory before the fact
who was tried after the principal could receive the death
penalty; but if he were tried before the principal the most
he could receive was life imprisonment. If this procedure
had remained the law, an individual convicted of being an
accessory before the fact to murder who received the death

penalty after the trial of the principal could argue that
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had he been tried before the principal the most he would

have received would have been life imprisonment. In order to
avoilid constitutional attacks on the statute on this ground,
the penalty that may be imposed on an accessory before the
fact to murder in the first degree no longer depends on when
the principal's trial occurs or the penalty imposed on the

principal. An accessory before the fact can be sentenced to
life imprisonment or to death. ‘

'SECTIONS 6 and 7

SECTION 6 provides that if any provision in the Code '
sections amended by this act is held unconstitutional by
the state supreme court or by a federal court so as to pre-
clude use of the death penalty, a person previously sentenced
to death uhder these amended sections will be resentenced to
life imprisonment., This eliminates the requirement of a whole
new trial as to sentencing where the death penalty is no
longer a constitutional reality for a particular defendant.
This does not mean that a defendant whose conviction is re-.
versed due to some other ground will avoid a death penalty on
a retrial. 1In addition, SECTION 7, contains a standard
severability clause, so that if any part of the act were held
to be void, the decision of. the court so holding would not
affect any of the remaining provisions.

SECTION 8

SECTION 8 states that the act will take effect on 'becoming
law. Thus, only individuals who commit crimes after the effec-~
tive date of the act will be subject to its provisions.

CONCLUSION

While the new statute institutes some novel, but nonethe-
less required, trial procedures with respect to first degree
murdex, the concepts of mitigating factors and alternatives
of death or life imprisonment are familiar to Tennessee. In-
deed, Tennessee was the first state in the nation to allow the
jury to consider "mitigating circumstances" and impose a pun-
ishment of life imprisonment. [Public Acts of 1837, Ch. 29.] .
Therefore, this new act, while complying with recent Supreme
Court rulings, alsc returns our State to its historical tradi-

tion in considering the manner in which capital offenses are
tried.

S0
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Judge . Honorable
Rex Henry Ogle

Docket Number
5035, 5036

East Tennessee
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Sevier County Circuit
Reglon ' Date of Conviction

Defense Attorne Count
“HTENCE REPORT, Susanna W. yLaws Pub Def Sevi!.fer .
District Attorney ADAG Date Referrad
IDENTIFYING DATA | Al Schmutzer, Jr. 3/5/92
Name (Last, First, Middie) AKA Address Report Due
DELLINGER, James Anderson 2955 Bluff Heights Road| 2/16/93
Sevierville, TN Prepared By/Date
Lisa Ball 2/12/93
Age D.O.B. Sex Race Ht. Wwit, Eyes Hair Marltal Status
42 1/24/51 Male White 5'11"| 180 | Hazel | Red Married
Soclal Security Number FBI Number ' FBI Sheat Attached
: Yes No
255-51-0703 81920446 XXX

OFFENSE ]

Offense/Date Occurred

Presentment: 2/92 First Degree
Murder, Arson, Arsoh

Date When Arrestad, by Whom and Where Arrested (Counly)

3/5/92 :
Sevier County Sheriff's
Sevlerville, Tennessee

Depértment

Present Location of Defendant

Sentence” Imposed

Bond In Custody. XX
Since
Amount TimelnJail _3/5/92

Dlsposition

OFFICIAL VERSION |
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CIRCUIT COURT

FILED
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CIRCUIT COURT CLERK

325;42&_, M
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ENHANCING FACTORS:

—

No enhancing factors were filed by the Attorney General in this case, according
to the Court's records, however a Notice to Seek the Death Penalty has been

filed.

MITIGATING FACTORS:

No mitigating factors wefe filed by the defense attorney in this case, according
to the court's records; nor were any discovered by this officer during the
course of this investigation. ‘

PRIOR RECORD:

Date Offensge Court Date/Disposition
4/16/92 lst Degree Murder Blount County Pending
Criminal
. 3/5/92 1st Degree Murder, Sevier County Instant Offense
Arson - 2 cts Trial Justice
1/18/92 Public Intoxication Sevier County 1/18/92 Paid fine $110.50
Trial Justice
10/4/91 Public Intoxication Sevier County 10/4/91 Paid fine
© Trilal Justice '
9/11/91 Public Intoxication Blount County 10/24/91 Failed to appear,
General Sessions Forfeiture of Bond ($200)
7/17/91 Vandalism Sevier County 8/16/91 Fined, costs,
Trial Justice 30 days susp. to restitution
of 1/3 damages
7/17/91 Assault Sevier County 8/16/91 - 30 days probation
Trial Justice fine, costs, 6 mos suspended
to 7 days, 6 mos probation
restraining order .
*7/15/91 Aggravated Assault Sevier County 8/30/91 Dismlssed
' Trial Justice
*1/10/91 Aggravated Assault Sevier County 7/12/91 Dismissed, Advisement
Trial Justice 6 mos, restraining order
8/30/89 Felonlous Assault Sevier County 9/19/89 Fine, costs,
Aggravated Assault Trial Justice 11/29 susp. to 11/29
probation, both counts
amended to Simple Assault
8/14/89 Breach of Peace Sevier County 2/13/90 Fined §5, 30

4B I

Threatening an Officer

Trial Justice

days time served, 6
mos. probation
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PRYIOR RECORD:

Date

Continued

Offense

Court

B e

Date/Disposition

8/14/89

. 8/15/89
8/16/89
5/31/89
3/8/89

11/7/88

11/7/88

3/20/87
3/20/87
8/31/85

*1/24/85
2/12/83
2/12/83
2/12/83

*2/10/83

493

Public Intoxication

Felonlous Assault
Fallure to Report
Accldent

Contributing to
Delinquency of Minor

Rape
Robbery

TCA Code 55-10-401
TCA Code 55-10-406

DWI

Carrying Firearm
w/Intent to go Armed

DUI, Improper Lane
Usage, No proof of
Insurance

DUI
Viol. of Parocle

Desgtruction of
Private Property

Recelving & Concealing

Stolen Property

Fugitive from Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Trial Justice

Sevier County
Grand Jury

Sevier County
Trial Justice
Sevier County
Trial Justice
Sevier County

Trial Justice

Sevier County
Trial Justice

Cobb Co., GA
State Court

Not Available
Marietta, GA

TN Board of
Paroles

Sevier County
Trial Justice

Sevier County
Trial Justice

Marietta: GA

2/13/90 Paid fine $§101.00
30 days susp. to time
served, 6 mos. probation

9/22/89 Dismissed
2/13/90 Dismissed
7/20/89 Advisement 30

days

6/21/89 No True Bill
both counts

2/28/89 Flne, costs
$50, 11/29 susp. to
time served, 11/29 probation
2/28/89 Dismissed
4/9/87 Fine, costs,
$250, 11/29 susp. to

48 hrs, 11/29 probation
4/9/87 Fine, costs,
11/29 susp. to 6 mos.
probation

Case Pending, Bench
Warrant issued 9/17/86
Not Available

No Record at Parole

No disposition

2/14/83 Charges dropped

2/11/83 Waived Extradition
ne other information



Re: .Dellinger, James Anderson
Page 4

PRIOR RECORD: Continued
IEaY

Date Offense Court Date/Disposition
*8/22/82 Simple Battery, Cobb Co. Superior 9/14/82 Dismissed
Pointing Gun or Pisteol Marietta, GA
at Another
- *3/31/81 DU Cobb Co. Superior 7/6/81 Not available

Marietta, Ga

*3/31/81 Aggravated Assault Cobb Co. Superior 7/6/81 Dismisgsed
{(Miademeanor) Marietta, GA
*5/12/79 DWI Knox Co. 4/1/80 $50 fine & costs,
' General Sessions 30 days jail
*12/29/67 Larceny Sevier County Charge not listed
Trial Justice in Docket Book

Criminal Reputation: The defendant is known to local law enforcement officers.

Juvenile: Not checked due to age of defendant.
NCIC: See Prior Record (*)
EDUCATION:

The defendant reported completing the 2nd grade in Pigeon Forgé, TN. He has
no further training or education.

RESIDENCE

The defendant reported residing with his wife. He has lived in Sevier County
most of his life except for approximately 8 years when he lvied in Marietta,
GA.

EMPLOYMENT :

The defendant is currently unemployed due to his incarceration. He normally
works as a carpenter. His last reported employment was in 1989 in Gatlinburg
as a carpenter. He has applied for disability due to back problems.

OTHER INFORMATION DEEMED IMPORTAKT:

The defendant is not eligible for probation.

4 &4



Re: Dellinger, James Anderson
Page 5

SOURCES OF INFORMATION:

Sevier County Sheriff's Department
Sevier County Circuit Court Clerk
Sevier County Trial Justice Clerk
TDOC Files

NCIC

Defendant: James Dellinger
.Blount County Records Check

Cobb County, GA Sheriff's Department

Cobb County, GA Superior Court
Cobb County, GA Sessions Court
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IN THE CRIMINAL/CIRCUIT COURT OF __§E @Z COUNTY, TENNESSEE

Case Number: 2 Count #: :E.
ici istrict ) Judicial Division I “

Judicial Distri

State of T'cnnessce

.:;t;fcndantm WA\/ME SUTI-OU |

. Date of Birth ;jz_.‘fj_(é' Sex M Race U\)

Warrant #

From Indictment # 5033

Atlorney for the State
Counsd for Defendans &2, Ul'a LS DMD

Appointed; Public Defender

LRI

MMC TDOC # A
[3

JUDGMENT

es the District Atmrncy General for the State and the defendant with counsel of record for cntry of Judgmcm.

Co
On the M day of F‘b

, the defendant:

pled guilty

Is found:
)(gumy

- jury verdict
bench triat
nolo contendere

L5 not guilly

nat guilty ly reason of insanity

Offense

. Indictment:  Class (clrclconc)@A B C D E >(1‘elonyA

Amended Charge

Offense date

Zbounty S =

Conviction offense [St ]! z.bg e {D-l.\/\fde ~

TCA #: ~{$~-20 entence-imposed date & E_‘]E/E‘S
Conviction class (cirele one): ABCDE

- PXEctony

Misdemeanor

Misdemeanor

Afer considering the cvidence, the entire record, and all factors in T.C.A Title 40, Chapter 35, ail of which are incorporated by reference

herein, the Court's {indings and rulings are:

ﬁScntcncc Reform Act of 1989
Mitigaled 20%

‘Mitigntcd 30%

Standard 309 Range 1
Multiple 35% Runge 2
Persistent 455 Range 3
Career 60%
}_._{lst Degree Murder

{ Multiple Rapist
“ Child Rapist

Pre 1982 Scatence:

i 1st Degree Murder

Sentence Refarm Act of 1982
0% Range 1

0% Range |

5% Range 2

0% Range 2

st chrcc Murder

Concurrent with;

Consecutive to: CM + :E

i

. Sentenced to;

County Jail

Probation

Specily: l

Sentence Leagth:
¥, rooc Yo _—ivioths ——Bays X_ Life
Regional Workhouse _ _Years
__Years

Months Days

Periodie:( )

Months Days Hours Weck-ends

% min. sve. prior to program or work refease
Months Days Iours Week-ends

Months _ Days
Months Days [Effective;
Months Days Hours Weck-cnds

Workhouse Yecars
% min. sve, prior to program or work release
Work Release Years

Years

Community Bascd Alternative Years

% min, sve. prior to release (Misdemeanor onty)

— Periodie:{ )
% min. sve, prior to release (Misdemeanor only) )

Hours ___ Week-cnds

Pretrial Jail Credit Period: from

‘f/ 23 [romr a— to 7=t ‘or Number of Days:

S:/Této

Court Ordercd Fees and Fines:
3 Criminal Injurics
Compensation Fund

$ Supervision

] Child Support

3 Z Court Costs

3 FINL: ASSESSED

Restitution:
Victim'y Name M/A’

Address

3 per month

Total Amount §
Days, Weeks,

Unpaid Community Service: Hours,

X The Defendunt having been found guilly is rendered infamous.

ntered Minyte Book 4-7 Page 247

)

48,
e

Special Conditions: A/ L@‘L _rf m.)?(i’rt C'*F / ]n[:e P /U 5 Vébu 0 y\e orl

CIRCUIT COURT

FILED
HOUR — g o

ATE: FfB 24 19931

VT vy Ople

Judge's Name
White copy - Criminal Court Clerk

Yeltow Copy - TN Dept. of Correction-MIS-SMS

Pink Copy - Sentencing Commission
Gotdenrod - fail

CR-3419 (Rev. 10/92)

Attorney Tor Stale/Signature (optional)

'RDA- 1167

Zz 2%, 93

Date of Entry of Judgment

Defendant’s Atlorney/blé,naturc {optional)
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IN THE CRIMINAL/CIRCUIT COURT OF spyigR COUNTY, TENNESSEE
Case Number: SO 3-3_ Count #: E Altorncy for the State 14'/ SCHV\U{

Tudicial District ___ 4 __ Judicial Division Counscl for Defcndant

State of Tennessee

T WS,
Defendant 6MY WA'YME S\jm Alms |
Date of Birth 2. Z /2 _/ S.Lx Racc '
From Indictment # : Warrant # g{A ]  TDOC #

JUDGMENT

Comes the lJlstrsci Attorne f General for the State and the defendant with counsel of record for entry of judgment.

On thc day ol the defendant:
pled guilty Indictment: (‘lass (circleone): 1st A B C e‘@ : Felony i Misdemeanor
Offense S Ei(lie
Is found: Amended Charge

not guilty -
inot guilty by reason of insanity”

gty Offense date L%/ County  Swevie
xjury verdict Conviction of finsc ‘\K: P@?g PIEOP

- 17
bench trial TCA #: 39 ~{4- o< Sentence-im é)scd date _é/zg/ﬁ'

nolo contendere Conviction ¢lass (cirete one): 1st A B C D Xl"clony Misdemeanor

After con-udnrmg the cvidence, the entire record, and all factors in T.C.A Title 40, Chapter 35, all of which ate incorporated by reference
herein, the Court’s lindings and rulings are:

Prec 1982 Sentence: Concurrent with:

1st Degree Murder

Sentence Reform Act of 1982
20% Range 1

30% Range |

35% Range 2

409 Range 2

1st Degree Murder

Seatence Reform Act of 1989
Mitigated 20%

.Mitigalcd 9

Standard 30% Range 1
Multiple 35% Range 2
Persistent 45% Range 3
Carcer 60% i
1st Degree Murder

Consecutive to:
Multiple Rapist
Child Rapist

TCCU‘“{—. T

Sentence Length:

2. Yours ——MOhs ——tmys —Hite

Sentenced to:
-TDOC

Death

Regional Workhouse __ Years _ Months __ Days

County Jail _ Years __ Months _° Days ___ Hours ___ Week-ends __ Periodic:( )
% min, sv¢. prior 1o program or work release ____ % min. sve, prior to release (Misdemeanor only) )

Workhouse _..Years __ Months __ Days __Houwrs __ Week-cnds ____ Periodice:( C )
% min. sve. prior Lo program or work release  __ % min. sve. prior to release (Misdemeanor only)

Work Release . Years __ Months _ Days __ Howrs __ Week-ends

Probationr ___Ycars ___ Months ___ Days Effcetive:

Community Based Alternative __ Years _ _Months __ Days _ Hours ___ Weck-cnds

Specily:

Pretrial Jail Credit Period: from S /S /i Lo

£/ e 7§ fom ff i e

or Number of Days:—————

Peg 245

Book 4 —

CIRCUIT COURT
£ HOUR _f.l_._i-?l,z:gz___ M
B
_5; Ipate: FEB 2 4 1993]
: »
£ 4@7 a5 ooy -

Court Ordered Fees and Fines: Rl-:sl‘ilul.ion: MlA:
$ Criminal Injuries Victin’s Name
Address

Compensation Fund
3 Supervision
Child Support
3 z Conrt Costs

o0

5 FINIZ ASSLISSED

per month
Days, Weeks, .

Total Amount $ $
Unpaid Community Service: Hours,

Months

%Thc Defendant having been found guilty is rendercd infamous,

CeCUIT CXURT CLERK
SEVIR COUNTY, TENN.

Specht C‘“MMA— g fo;f-ewc{ / Lite P(Uﬁ ~|—9u0 \ ears.

e

7/ g -

hd

Heat

Judge's Name
White copy - Criminal Court Clerk

Yellow Copy - TN DcPl of Corrr.clmn-MlS«SMS

Pink Copy - Sentencing Commissicm
Goldenrod - Jail

CR-3419 (Rev. 10/92)

2,24 9%

Date of Entry of Judgment

4 ) JW Slgnature

Attorney for 5tatc/b|gna1urc {optional)

Defendants Aftorney/Signature [oplional)

RDNA_ 117 &7
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IN THE CRIMINAL/CIRCUIT COURT OF SEVIEC COUNTY TENNESSEE

Casc Number: S OZS_ Countl #
Judicial Distriel q4_

State of Tennessee

‘; Judicial Diviston l g

petencant. SAMES ANDRZSON) PRLLINGER

Attorney for the State /4' | e
ounsel for Defendant er- USS‘MM

Appointed; ;xPublic Defender

Date of Birth [_/_Z_Lt/%

Comes the [strie

On the 24 day of FI:

Sex M_ Race !A !
From Indietment # S__(! S : Wirrant #

Alias
s 285 5] 5703
M!A: _ TDOC # N[ '

JUDGMENT

Altorncy General for the State and Lhe defendant with counsel of record for entry of judgment.

)ﬂ the defendant:

pled guilty

Is found:
?_,_\f’,guilly not guilty

jury verdict

nolo conlendere

£ not guilty by reason of insanity

Indictment:
Offense
Amended Charge
Offense date _2;/@/ County S viE T .
Conviction of [ense Iﬁ“ﬁ% D\?g_f‘fmvr—d\e r=

TCA #: 3? —_ / entence-imposed date 2 Eféli S

Conviction class (circle one): @ ADCDELE xrclony

Class (circle ane); Misdemeanor

A B CDE XFelony
e~

Misdemeanor

hercin, the Court’s findings and rulings are:

After considering Lhe evidence, the entire record, and all factors in T.C.A Title 40, Chapter 35, all of which are incorporated by reference

Sh s

x Scatence Reform Acl of 1989
Mitigined 2002

Mitigited 30%

Standdard 30% Range 1
Multiple 35% Range 2

Persistent 4556 Range 3

Multiple Rapist

x 15t Degree NMurder 2+ Child Rapist

rc 1982 Sentence:

st Dregree Murder

icntence Reform Act of 1982
0% Range 1

0% Range |

5% Range 2

0% Range 2

st Degree Muorder

Concurrent with:

Consecutive to:

(vt IT

Scatenced to:

)( TDOC

Scnlence Length:

m—Youre——= Monthe——tays X Life

Regional Workhause __ Years _ Momths __ Days
County Jail _ Years __ Months _ Days __ llours _ Week-ends _ Periodic:( )
_____ % min. sve. prior o progeam or work release % min. sve. prior Lo relcase (Misdemeanor only) ‘
Waorkhouse _ Years _ Months ___ Days __ Tlowrs __ Weck-cnds _ Periodic )
___ Y min. svc. prior (o program or work release % min. sve, prior to relcase (Misdemeanor only) '
Work Release __ Years _ Months __ Days  llours _ Week-ends
Probation __ Years __ Months ___ Days Effective:
Community Buascd Alternative Years _ Months _ Days __ llours _ Week-ends
Specil'y:
Pretrial Jail Credit Pericd:  from < /57 _L[/Z___f [revit———f—fo——tprm—mmf——rf=— or Number of Days: ~———
Court Ordesed Fees and Iines: Restitution: / ‘ '
5 Criminal Injurics Victio'y Name !\) ‘4- :
- L, Address \
Compensation Fond '
$ Supervision "Tatal Amount § $ per month
3 Child Support Unpaid Community Service: ____Nours,  Days, __Weeks,  Months
3 pa _ Court Costs
X’l'hc Delendant having been found guilty is rendered infamous.
$ FINI ASSESSED

PLUS ‘W years .

ch tenry Oyle

Judge's Name

White copy - Criminal Cowrt Clerk

Yellow Copy - 'I'N Dept. of Correction-M15-SMS
Pink Copy - Sentencing Commission

Goldenrod - Jail

CCR-3419 (Rev. 10/92)

%/ ay
Yer Mo, oz

2 2,73

Date of Entry of Judgment

Attorncy Tor Siale/Signalure (optional) Defendant’s Attorney/Signature {optional)

RHhA- 11R7



Casc Number: So?i Count #; jE

Judicial District V Judicial Division

Attorney for the State [ er G .

Counsel for Defendant CrLS0Een0 w‘zf
¥ Retained; % Appointed; }{Publlc Defender

Slate of Tennessce

D;:l'cndant T’&\é%/sg AMM‘”\J DELLJMéﬂC Alias
Date of Birth | /&S] Sex Race IA) sSNZ_S_S_‘_ 5 { O Z
From Indiciment # S OL5 Warram # B 2! & Z

TDOC #

JUDGMENT

Comes the l)istriEt Attorngy General for the State and the defendant with counsel of record for entry of judgment,

On the 25{ day of _ ., 1'9 , the defendant:

pled guilly Indictment:  (lass urclr.onc) 1st A i @@ Fclony
Ol"l'cnscSE (9 H P

Is found: Amended Charge AII‘A.

xgmlty " non guitty Offense date 2 127 Counly S e r

N jury verdict 5 now goilty by reason of insanity Conviction of f¢nse L O PH’,I?S‘ PQOP
i bench 1ral TCA #: "'{ - Sentence-imposed date ;,Z‘u_/_ﬁ

Misdemeanor

nolo contendere Conviction class (citccle one}: 1st A B C D é %Fclony Misdemeanor
After considering the evidence, the entire record, and all factors in “T,.C.A Title 40, Chapter 35, all of which are incorporated by reference
herein, the Court’s findings and rulings are: . Sy .
AScntencc Reform Act of 1989 rc 1982 Sentence: Concurrent with:

Mitigated 20%
: Mitigated 30%
Standard 30% Range 1
Multiple 35% Ruayge 2
Persistent 45% Range 3
Carcer 0%

: 1st Degree Murder

entence Reform Act of 1982
:20% Range 1

:30% Range |

5% Range 2

i Consecutive to:
: 409 Range 2 CCUU\,‘{—
! 15t Degree Murder

& Multiple Rapist

st Degree Murder ;7 Child Rapist

Sentenced Wy Scntence Length:
& Yewrs =——fortihs —TTys ——10T
Regionul Workhounse Years Months Days
County Jail Years Months Days Hours Weck-cnds Periodic:{ )
% min. sve. prior to program or work release % min. svc. prior to release (Misdemeanor only) .
& Workhouse Years Months Days Hours Wecek-cnds Periodic:( )
% min. sve. prior to program or work release % min. sve. prior to relcase (Misdemeanor only)

Wark Release Years Months Days Hours Week-ends

Prolution Years Months Days  Effcctive:

Community ased Allernative Years Months Days Hours Week-cnds

Speeily: |

Pretrial Jail Credit Period: from ‘S 5 }Z lo ZJ from e——f——f ter f——F—or Number of Days:
Court Ordered Fees and Fines: RF“.“““C'“- d
- Coa Vietim’y Name A
b3 Criminal Injuries
[ : Address
Compensation Fund - i
$ Supervision Total Amount § $ per month
$ Child Support Unpaid Community Service: Hours, Days, Weeks, Months
3 X Court Costs
#\The Defendant having been found guilty is rendered infamous.

b FINIZ ASSESSED —_

Special Conditions: N'.e{’ I,e'/dfncxp / L?'F'{ PL\;S 4"\;\_}0 yler;

B ??'_

r

FILED
BOUS f'“&‘ L
pave: FED 2.4 1993

3
f.;, 'l l-; : / ﬂ

Bexc Hemv 0q(>e (A gk 2 2453

Judge’s Name { Judgefs Signnlur-c/ o Date of Entry of Judgment

}ﬁ Tmierad Minate Book 4 - 7 FBEE_%_‘S:?

White copy - Criminal Court Clerk
Yellow Copy - TN Dept. of Correction-MI1S-SMS

Pink Copy - Sentencing Commission Attorney [or Slate/Signature {oplional)
Goldenrod - Jail

Defendant’s Attorney/Signature (opfional)

CR-3419 {(Rev. 10/92) RDA- 1167



IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEFE

AT SEVIERVILLE Helbed Y?asch /9, /793
HNelbow K. 042,
WEDNESDAY, FEBRUARY 17, 1993 ‘5%6114L6la2r'

Court met pursuant to adjournment, present and présiding The

lonorable Rex Henry Ogle, Judge of Division I[TT, of said Court, when the
following proceedings were had and entered of record, to—wit:

STATE OF TENNESSEE

VS. No. 5033 and 5035

GARY WAYNE SUTTON, ALTAS and

" JAMES ANDFRSON DELLTINGER, ALIAS

Came the District Attorney General and the Defendant, Gary Wayne
Sutton, in person with his attorneys, David W. Webb and Zane Daﬁiel, and
the Defendant, James Anderson Dellinger, in person with his attorneys,
[d Miller and Susanna Laws Thomas, for trial on the indictment upon the
Defendants' pleas' of not guilty before the Court.

Upon the voir dire process not being complete, those jurors‘seated

in the jury box at the hour of adjournment were respited and sequestered

in the custody of Mg, Velma Phibbs and Jack Phibbs )

officers who were sworn according to law.
These were all of the proceedings had this 17th day of Fepruary,
1993, Court thereubon adjourned. These minutes were read and approved

for entry this ,E;day of March, 1993.///w

e '
F A 77
Honorable 'Rex H fy Ogley/Judge
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IN THE CIRCUIT COURT FOR SEVIFR COUNTY, TENNESSEE

AT SEVIFRVILLE Rheol YVaacie 19, /993

THURSDAY, FEBRUARY 18, 1993

Court met pursuant to adjournment, present and presiding The
Honorable Rex Henry Ogle, Judge of Division [II, of said Court, when the
following proceedings were had and entered of record, to-wit:

STATE OF TENNESSEE

VS. No. 5033 and 5035

GARY WAYNE SUTTON, ALIAS and

JAMES ANDERSON DELLTNGER, ALTAS

éame the District Attorney General and the Defendant, Gary Wayne
Sutton, in person with his attorneys, David W. Webb and Zane Daniel, and
the Defendant, James Anderson Dellinger, in person with his attorneys,
Ed Miller and Susanna Laws Thomas, for trial on the indictment upon the

Defendants' pleas' of not guilty before the Court and the following jury:

l. Katherine Maples 7. Billy Yarnell
2, Bruce J. Gaps 8. Jeffrey G. Johnson
3, Richard Ballenger 9, James C. 0Qgle
L
4, Glenn Cole 10. Howard Houk
5. Evelyn W. Griffin 11. Terry Justus
6. Larry Gibson 12, David MacLellan

Together with Robert Allen and Michelle King.alternate jurors, all duly
qualified, elected, and sworn, who after having been selected and the
hour of adjournment having arrived, were respited and sequestered in the

custody of Mrs. Velma Phibbs and _Jack Phibbs , officers

who were sworn according to law.
These were all of the proceedings had this 18th day of February,

1993, Court thereupon adjourned. These minutes were read and approved

for entry this :;é’éay of March, 1993i;;;;::;;2 2 ;

Honorable Rex Henry O Judge




492,

[N_THE CIRCUTT COURT FOR SEVIER COUNTY, TENNESSEE
AT SEVIERVILLE el ool FPlaqch 79 /995
Holow K. Anustay,C
FRTDAY, FEBRUARY 19, 1993 _

Court met pursuant to adjournment, present and pre51d1ng The

Honorable Rex Henry Ogle, Judge of Division III, of said Court, when the
following proceedings were had and entered of record, to-wit:

SFATE OF TENNESSEE

VS, ' No. 5033 and 5035

GARY WAYNE SUTTON, ALTAS and

JAMES ANDERSON DELLINGER, ALTAS

Came the District Attorney General and the Defendant, Gary wqyns
Sutton, in person with his attorneys, David W, Webb and Zane Daniel and
the Defendant, James Anderson Dellinger, in person with his attornéys,
fd Miller and Susanna Laws Thomas, and the same officers 15 charge of
the same jury who were respited and sequestered at the hour of adjournment
yesterday, and the trial was continued.

The jury having heard only part of the proof and the hour of
ad journment having arrived, were respited and sequestered in the custody

of Mrs. Velma Phibbs _ and Jack Phibbs , officers who were

sworn according to law,

These were all of the proceedings had this 19th day of February,

[993. Court thereupon adjourned. These minutes were read and approved

for entry thls/,f;’day of March, 19ij2ii:i;:>

Honorable Rex Henry le, Judge




IN THE CTRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

AT SEVIERVILLE Flacals, YParch /9 7993
Ahele,. X a"fMaLd.f. , Cl

SATURDAY, FEBRUARY 20, 1993

Court met pursuant to adjournment, present and presiding The
Honorable Rex Henry Ogle, Judge of Division ITI, of said Court, when the
following proceedings were had and entered of record, to-wit:

STATE OF TENNESSEE

VS, No. 5033 and 5035

GARY WAYNE SUTTON, ALTAS and

JAMES ANDERSON DELLINGER, ALTAS

éame the District Attorney General and the Defendant, Gary Wayne
Sutton, in person with his attorneys, David W. Webh and Zane Daniel and
the Defendant, James Anderson Dellinger, in person with his attorneys,
Ed Miller and Susanna Laws Thomas, and the same officers in charge of
the same jury who were respjted and Seqﬁestered at the hour of adjournment
yesterday, and the trial was continued.

The jury having heard only part of the proof and the hour of
adjournment having arrived, were respited and sequestered in the custody

of Mrs. Velma Phibbs and Jack Phibbs , officers who were

gsworn according to law.
These were all of the proceedings had this 20th day'of February,
1993. Court thereupon adjourned. These minutes were read and approved

for entry this,:égjday.of March, 1993.

‘J—z/ - v%
[T 7 Af/ ~ {
Honorable Rex/Henry Ogle, Judge

4G 3
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IN_THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE
| G 793
AT SEVIERVILLE Fileal ‘/Ylwrc,b /

%Ze.éo/m% Maaza@
MONDAY FEBRUARY 22, 1993

Court met pursuvant to adjournment, present and pre51d1ng The

llonorable Rex Henry Ogle, Judge of Division ITI, of said Court, when the
following proceedings were had and entered of record, to—wit:

STATE OF TENNESSEE

VS. No. 5033 and 5035

GARY WAYNE SUTTON, ALIAS and

JAMES ANDERSON DELLINGER, ALTAS

| Came the District Attorney General and the Defendant, Gary Wayne
Sutton, in person with his attorneys, David ¥W. Webb and Zane Daniel and
the Defendant, James Anderson Dellinger, in person with his‘attorneys,
Fd Miller and Susanna Laws Thomas, and the same officers in charge of
the same jury who were respited and sequestered at the, hour of adjournment
on Saturday, and the triai was continued.

The jury baving heard only part of the proof and the hour of

adjournment having arrived, were respited and sequestered in the custody

of Mrs. Velma Phibbs and Jack Phibbs , officers who were

sworn according to law,
These were all of the proceedings bad this 22nd day of February,

1993. Court thereupon adjourned. These minutes were read and approved

for entry this 2% day of March, 1993.

(,4/ )
(O B4 {h/.
Honorable Rex enry69§{:l Judpe




IN THE CIRCUTT COURT FOR SEVIER COUNTY, TENNESSEE
oy / ‘z‘ g3
AT SEVIERVILLE Mw’/ ch /9

Alebriv £ cidfhheiﬂ&%7/ %Y.

Court met pursuant to adjournment, present and presiding The

TUESDAY, FEBRUARY 23, ]993

Honorable Rex Henry Ogle, Judge of Division IIT of said Court, when the
following proceedings were had and entered of record, to-wit:

STATE OF TENNESSEE

Vs, No. 5033 and 5035

GARY WAYNE SUTTON, ALTAS and

JAMES ANDERSON DELLINGER, ALIAS

Came the District Attorney General and the Defendant, Gary Wayne
Sutton, in person with his attorneys, David W. Webb and Zane Daniel and
the Defendant, James Anderson Dellinger, in person with his attorneys,

Fd Miller and Susanna Laﬁs Thomas, and the same officers in charge of
the same jury who were respited and sequestered at the hour.of adjournment
yesterday, and the trial was continued.

[he jury having heard only part of the proof and the hour of
adjournment having arrived, were respited and sequestered in the custody

of Ms.Velma Phibbs and Jack Phibbs , ofFicers who were

sworn according to law,
These were all of the proceedings had this 23rd day of February,

1993, Court thereupon adjourned. These minutes were read and approved

for entry thlsjday of March, 1992 ;

Honorable Rex Henr Lgle, Judge

A7



IN_THE CIRCUIT COURT FOR SEVIFR COUNTY, TENNESSEE

AT SEVIERVILLE 5&_(’_@& Wyﬁa /9, / ?

WEDNESDAY, FEBRUARY 24, 1993

Court met pursuant to adjournment, present and presiding the
Honorable Rex Henry Ogle, Judge of Division III of said Court, when the
following proceedings were had and entered of record, to-wit:

STATE OF TENNESSEE

VS, No. 5033 and 5035

GARY WAYNE SUTTON, ALTAS and

JAMES ANDERSON DELLINGER, ALTAS

Came the District Attorney General and the Defendant, Gary Wayne
Sutton, in person with his attorneys, David W. Webb and Zane Daniel and
the Defendant, James Anderson Dellinger, in person with his attorneys,

Ed Miller and Susanna Laws Thomas, and the same officers in charge of
the same jury who were respited and sequestered at the hour of adjournment
yesterday, and the proof in this matter continued.

The arguments of counsel were had, the jury charged, aqd the
alternate jurors were dismissed. The jury then retired to consider its
verdict.

Thereafter the jury rgturned into open court and reported their
verdict. The jury unanimously Eound the Defeqdant, Gary Wayne Sutton
and the Defendant, James Anderson Dellinger,~gﬁilty of first degree murder
and arson.

Thereupon the Court commenced the bifurcated proceeding mandated
by law to determine the appropriate punishment for the conviction of first
degree murder in a secondary proceeding devoted to that exclusiye igsue.
Following instructioﬁs by the Court, opening statements by the aftorneys,
stipulated facts, and evidence introduced the jury was charged to Further
inquire and determine the appropriate punishment, life or death on the"
first degree murder conviction. Thereafter the jury retired in the company
of the same officers to further consider their verdict.

The jury then reported in open court that they had reached a verdict.
The jury reported in the presence of the District Attorﬁey General, the
Defendants, and their attorneys in writing that they had unanimously Found
that the punishment ip the first degree murder would be life imprisonment.

Thereupon the Court ordered, adjudged, and decreedfon the jury

9
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verdict in this bifurcated trial that the Defendants, Gary Wayne Suttoen
and .James Anderson Dellinger, were guilty of murder in the first degree
and as punishment therefore shall be incarcerated for life in the state
penitentiary. If is Further adjudged by the Court that‘the Defendants
are guilty of arson and as puqishmenp thereto shall receive a sentence
of two years to run consecutive to their life sentence.

These were all of the proceedings had this 24th day of February,’
1993. Court thereupon adjoufned. These minutes were réad and approved

for entry thisﬂé;:'day of March, 1993

¥ [ L4 \\/ : [
Honorable Rex Henry 8§g2, Judge -






IN THE CRIMINAL COURT FOR SEVIER COUNTY, TENNESSEE
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{{STATE OF TENNESSEE )
:V DATE: MAR 22 19933 NO. 5935 & 5036

E L] )
' JAMES DELLINGER wltny oF. ‘r%..mf-.w,x

CIRCUIT COURT CLERK

Moo SEWERCOUMIY o TENY: poPERTY

Comes the defendant, by and through counsel, and hereby
| moves this Honorable Court to issue an ofder granting the return
1of his property not used or otherwise held as evidence against
uhim and in support would show the court as follows:

1. That several guns and the defendant's boots were
confiscated from the defendant during the search of his property
‘and his arrest pursuant to his trial for first degree murder.

2. That several of the gqguns and the boots were not

'used as evidence against the defendant in Sevier County and there

is no valid purpose for the state maintaining possession of these

items.

Respectfully submitted

ﬁ&,wx &/ZKA

EDWARD C. MILLER,
Public Defender
l . Fourth District
‘ P. O. Box 416
Dandridge, TN 37725
615-397-0108

CERTIFICATE OF SERVICE

; I certify that I have sent a copy of the foregoing to
 the Mr. Al Schmutzer, District Attorney for Sevier County,

: Tennessee, this the P%/- day of Marc;iZZS

A .2l
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IN _THE CIRCUIT COURT OF SEVIER COUNTY, TENNESSEE
AT SEVIERVITLE

CIRCUIT COURT
STATE OF TENNESSEE FILED

HOUR Rie O p.y
vs. ore: MR 231993 L Soas sose

JAMES DELLINGER CIRCUIT COURT CLERK
SEVIER COUNTY, TENN,

MOTION FOR NEW TRIATL
Comes now the defendant, through counsel, and moves
this Court for a new trial, and in support of this motion would
show to this Court as follows:
1. The Trial Court erred in denying severéﬁcé'of his
trial from that of Gary Wayne Sutton.

A. Defendant moved pre-trial for a severance of
his trial from that of Gary Wayne Sutton, on the grounds that a
joint trial was uﬁfairly prejudicial to him. This motion was
denied pre-trial.

B. Defendant Dellinger renewed his motion for
severance during the course of the.trial, when evidence was
admitted which would be properly considered by the jury as to
Gary Wayne Sutton, but not as to this defendant. Those motions
and renewal of motions for severance were likewise denied.

C. Defendant renewed motion for severance after
Gary Wayne Sutton’s defense introduced as evidence a headlight
taken from Sutton’s Camaro. Sutton testified that he had replaced
this headlight in his Camaro six months.prior to the incident,
but the headlight bore a manufacturer date indicating that it was
not manufactured until approximately four days prior to the
incident which forms the basis of this charge. Sutton’s defenske
was obviously not credible, and.the.defendaht was prejudiced by
being tried with him. Motion for severance should have been
granted after Sutton introduced the defense outlined above.

2. The Court erred in failing to strike the demand

for death penalty.

A. The Trial Court erred in finding that the
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enhancement féctor listed by the State was applicable to the
facts that the State was able to prove.

B. The Trial Court erred_in failing to require
the State to make a proffer of proof concerning the enhanqement
factor justifying the death penalty, and in éllowing the State
to merely summarize what anticipated testimony would be.

C. The Court erred in allowing the demand for
death penalty to stand after -the State’s proffer of proof showed
cnly that the victim was killed because she wasla;legediy looking
for her brother. The facts as alleged by the State in the-proffer
of proof do not conform to the statutory enhancement factor which
was the basis for the death penalty demand.

D. As a result of the Court’s ruiinéé, the
defendant was tried before a death qualified jury, which unfairly
enhanced the probability of conviction in a circumstantial case.

3. The Trial Courf- erred in failing to suppress
statements given by the defendant and codefendant to various law
enforcement personnel, when said statements were obtained
unconstitutionally. |

4. The Trial Court erred in ruling that the evidence
of other bad acts was admissable under T.R.E. 404 (b). The other
acts consisted of events in Blount County involving the death of
Tommy Griffin and the alleged arson of his trailor in Sevier
Ccounty. The Court made this ruling based on an improper: proffer
of proof by the State. The State was allowed to summarize
anticipated testimony, rather than actually having a witness
under oath testify so that the Court could properly rule on
whether such e&idence was relevant, and if.relevant whether the
evidence was admissable. Defendant would argue that the evidence
of other crimes was irrelevant, and if deemed relevant was
inadmissable due to its highly prejudicial character, as opposed

to its limited probative wvalue.

5. The Trial Court erred in excusing for cause jurors

who indicated that they could not give the death penalty if they

had any doubt of guilt.

6. The Court erred in rulihg admissable a statement
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. made by Tommy Griffin that he had been "in a fight with a

friend." The Court erred in finding that this comment fell under

" startling event exception to the hearsay rule.

7. The Court erred in allowing. into evidence certain

shotgun shells taken from the home of Angie Gray, pursuant to a

search warrant which the Court ruled to be unconstitutionally
' obtained. The Court ruled the shells admissable pursuant to a

- valid consent and inevitable discovery. The defendant would

submit that there was no valid consent by Angela Gray, and that
the inevitable discovery doctrine does not apply to this factual
situation. |

8. The Court erred in ruling admissable a statement
made by Connie Branam as an exception to the hearsay rhlé.

9. The Court erred in refusing defendant’s motion,
pursuant to Brady, to obtain statements from the defendant’s
wife, finding that Brady only applied to information "within the
exclusive control of the State." The defendant would show that
said statements were within the exclusive control of the State
and should properly have been provided to the defense as Brady
material.

10. The Court erred in failing to grant defendant
Dellinger a mistrial when the State failed to come forward with
clear and convincing evidence of the arson of the trailer and the
defendant’s involvement with an alleged fight on Hunt Road in
Blount Cdunty, when that evidence had been included in the
State’s proffer of proof. l

11. The Trial Court erred in denying a motion for
Jjudgment of acqﬁittal when the State failed to come forward with
sufficient proof as to the victim’s cause of death, the location
of her death, or any proof of criminal agency.

12. The Court erred in failing to grant the
defendant’s motion for judgment of acquittal on the charge of
first degree murder, in that the State did not produce any

evidence of premeditation and deliberation as required by law.




Defendant reserves the right to amend or supplement
this motion prior to a hearing before the Court.

Respectfully Submitted:

Aﬁ-ﬂ{) A A | "NQ Wimian

SUSANNA W. THOMAS
ASSISTANT PUBLIC DEFENDER
102 Mims Avenue

Newport, TN 37821

Phone: (61%5) 625-8353

CERTIFICATE OF SERVICE

I hereby certify that I have served a true and accurate

- copy of the foregoing upon Al Schmutzer, the District Attorney

General for the 4th Judicial District. L

This the _&£3 day of March, 1993.

£ )
N Y e o A DS

SUSANNA W. THOMAS
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DAVID W. WEBB
GEGRGER.GARRISON
Atltorneys At Law
140 A Court Avenue
Saevienville, TN 37862
(615) 453-0240

IN THE CIRCUIT éOURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE * —
| CIRCUIT COURT
PLAINTIFF % o " FILED
HOUR S.p00 P
' . I
Vs. : . % NO. 5033, 5034 »
- | © foaTe: MAR 2 4 1993
GARY W. SUTTON . o | :
DEFENDANT : o a2 YP)
- " CIRCUIT © ~
MOTION. FOR NEW TRIAL SR cOuNTY, Ty

COMES THE DEFENDANT, Gary W. Sutton, by and thiough
counsel, and movés‘tﬁe Court to grant him a new trial in the
above styled causeé, and 1in support of said Motion would
show as follow:

1. The Court erred in granting the State's Motion to
Consolidate the cases of the Defendants Gary W. Sutton and
James _Deliinger. Defendant Sutton. avers that he filed a
per-trial Motidn fof Severence and renewed same several
times during the tfiai, whiéh Motion this Court denied.

a) Tﬁese ‘Défendants were © originally indicted
separately, Defendanf Sutton in cause #5033 for First‘Degree
Murder and Arson of an aﬁtomobile. The Defendant Dellinger
in cause #5035 for First Degree Murder and Arson of an
automobile.-DeféndantﬂSutton avers that the joinder of these
caseé'for trial was éo prejudicial to him to the extent that
ﬁe did not receive a fair trial.

b) Specifically}'certain eﬁidence was introduced in the
joint trial Which' was admissible 6nly against the
Co-defendant Delliﬁéer, including but not necessariiy
limited to:

i) Co-defendant Dellinger's statement to Officer
John Bfown'dn:Febfuar§ 15, 1992;

ii) Certain evidence seized at the Co-defendant's
residence that linked the Co-defendant Dellinger to the
murder of Tommy Griffin and Connie Branam. i

c) Defendant Sutton would aver that this evidence would

only be admissible - against the Co-defendant Dellingér and
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should not have been ;ntroduéed as evidence against the
Defendant Sutton. Deféndant sutton avers that this amounted
to prejudicial joindéf. Defendant Sutton further avers that
the Céurt's ‘limiting instructions to the Jury were
ineffectivé to prevent any. proof of the gullt of the
Co-defendant, James bellinger from influencing the minds of
the Jjurors. Defendant Sutton therefor avers that separate
trials were mandated.

d) Consolidatioﬁ is improper in a case such as this
were there 1s not 0verwhelming independént proof'of guilt
and the State's case was based on circumsfantial evidence.
Defendant Sutton avers that separate trials are mandated,
and further avérs that because the prqof about James
Dellinger's intent and motive, and the lack théreof as to
Defendant Sutton, the guilt by association risk was
increased Vgreatly 5y a joint trial, all to the prejudice of
this Defendant.

2. The Court erred in allowing the State to introduce
proof of collatefal criminal activity.

a) The’ State introduced- proof in its case-in-chief
regarding the burning of Tommy Griffin's trailer on February
21, 1992;

b) The State introduced prdof of an alleged altercation
between each of the Defendants and Tommy Griffin on Hunt
Road off of Alcoa Highway in Bléunt County, Tennessee;

c¢) The lState introduced proof regarding an alleged
fight between an individual named Bill Griffin and the
Defendant Sutton; and

d) The State introduced proof regarding the murder of
Tommy Griffin in Blount County on February 21, 1992.

Defendant Sutton avers that the "other crimes evidence"
did not show or tend to prbve anything material or relevant
to the case at bar. Defendant Sutton avers the Jury's

primary task was to determine Gary Sutton's role in Connie




Branam's death and that  the evidence of the events of
February 21, 1992 regarding Tommy Griffin, and other matters
served dnly to confusg, mislead and inflame the prejudices
and passions ' of tﬁé Jury, all of which denied Defendant
Sutton a fair trial.

Defendant Suttqh averé the "other crimes evidence" was
irrelevant and sécohdly, if even remotely relévant, said
evidence was uhfairly prejudicial. The court further erred
in failing to conduct a "jury-outﬁ hearing regarding the

“other crimes evidence" pursuant to State vs. Parton, 694

S.W.2d 299 (Tenn., 1985).

The Court erred in failing to grant a mistrial when the
State failed to préve by clear and convincing evidence
Defendant Sutton's involvement in the collateral criminal
activity. |

3. The Court erred in overruling the Defendant's Motion
to Suppress testimony concerning allegéd statements and
admissions the Defendant Sutton allegedly ﬁade to Tennessee
Bureau of Investigation Agent David Davenport on March 9,
1992. ' )

a} The Defendant Sutton would show that said statements
or alleged admissions were obtained after this Defendant had
invoked his right to counsel on February 28, 1992. The
statements  or alléged admissions were obtained after
Defendant's counsel obtained the'promise from Detective Jim
Widener thaé no oéher interrogation would be conducted by
any law enforcement agency as to this Defendant.

b) Defendant Sutton would further show that testimony
in this record‘reveals that it was phfsically impossibile for
this Defendant to be " in the interrogation room when the
agent testified that he took this Defendant's statement.
This alleged statement elicited that this Defendant was with
the Co-Defendant Dellinger at all times and that he'had one

headlight missing. There was no other independent proof of
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these two facts that the agent testified that this Defendant
made to him on March 9, 1992.

c¢) The facts ciearly show that this Defendant refused
to waive his 'right'to the présence of counsel on March 9,
1992 and this basically reduced a critical item of evidence
to a swearing contest betweéen a supposedly honorable T.B.I.
agent and a supposedly disﬁonorable defendant. Defendant
Sutton avers that due to the suspect circumstances of this
alleged statement that the same was obtained by fraud and
certainly was not voluntarily 'made nor initiatéd by this
Defendant.

4, The Court' erred in allowing this Defendant's
statements of Februafy 25, 1992 and February 28, 1992 to be
introduced that specifically involved facts incident to
either the arson oflTommy Griffin's trailer on February 21,
1992 or facts incident - to the death of Tommy Griffin on
February 21, 1992 in that same were irrelevant, immaterial
and highly prejudicial.

5. This Defendant, by virtue of the Court's rulinés
regarding joinder and admisgibility of Mother crimes
evidence!", was forced to: file a Motion to join in the
co-defendant's. previously filed Motion to Suppress certain
evidence seized at the Co—defendant Dellinger's residence by
virtue of a search warrant. Therefore, this Defendant avers
that the Court erred in overruling the Co-defendant's Motion
to Suppresé evidénce seized from the Co-defendant's
residence in that the search warrant was defective; there
was no conseﬁt to search given and this evidence would not
have been inevitably discovered.

6. The Court erred in failing to order the State to
produce the entire‘ statement of Ms. Linda Dellinger
regarding whether or not she gave consent to search to the
officers. This is not "Jenks" material but goes to the issue

of consent of the search and should have been provided.
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7. The Court erred in not allowing the stipulation of
2ugust 25, 1992 to be introduced.into evidence.‘

8.~ The Court erred by allowing Dr. William Bass, a
forensic anthropologist, to testify as to the cause of the
fire being arson iﬁ that he was not qualified to do so.
Défendant avers that Dr. Béss was only qualified to opinion
as to cause of death andlhe could not give an opinion that
the 'cause of ponnie Branam's death was by a criminal
instrumentality.

9. The Court er;ed in failing to grant the Defendant's
Motion for Judgment of Acquittal at the end of the State's
proof and again erred in failing to grant the,Motion for
Judgment of Acquittal at the end of all proof for reason
that the State failed to prove corpus delicti.

10. The Court erred in failihg to grant the
Defendant's Motion for Jﬁdgment of Acquittal at the end of
the State's proof. The Court again erred in failing to grant
the Motion for Judgmént of Acquittal at the end of all proof
for reason that the State fa;led to produce evidence
sufficient to sustain a conviction in that the State did not
establish the elements of the offense of First Degree Murder
notr did the State establish the complicity sf‘this Defendant
in the crime.

11. The Court erred in failing to strike the demand
for death penalty pre-trial; erred in failing to grant the
Defendant's Motion for Judgment of Acquittal at the end of
the State's proof and again erred in féiling to grant the
Motion for Judgment of Acquittal at the end of all proof for
reason that the State failed to prove the aggravating factor
of trying to murder a witness.

a) There was no proof, direct or circumgtantial, that
Connie Branam knew her brother was dead at the time she went
looking for him; no proof that she witnessed his murder; no

proof that she knew of his murder; no proof that she
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witnessed any Hcrimiﬁal act of this Defendant. Furthermore,
the State's proof hés shown thaﬁ it was James Dellinger's
intent to '"wipe out the whole hill of Griffins" and not to
murder é witness.

b) The Court erred in failing to require the State to
make a testimentary proffer of proof concerning the
aggravating factor justifying the death penalty aﬁd in
allowing the State ‘to merely summarize what anticipated
testimony would be.

c) The Court's ruling forced the Defendant sutton to be
tried before a death penalty qualified jury which unfairly
enhanced the probability ofICOnviction in a circumstantial
evidence case.

12. The COu:t erred in failing to grant Defendant's
Moticn for Change of Venue at the end of the éegond day of
jury selection.

13. The Court erred in failing to issue a cautionary

instruction to the Jury regarding evidence that a headlight

may have been tampered with by someone other than this
Defendant. |

14. The Court erred in allowing certain hearsay
statements of the Lvictim into evidence in that same was
gross hearsay and furthermore, that the same violated this
Defendant's right to confrontation.

15. The Court erred in allowing into eﬁiﬁence a hearsay
statement aliegedly made by Tommy Griffin to officeré at the
time when he was ailegedly put out of the car on Hunt Road
in Blount County, Tennessee.

l6. The Court érred in allowing testimony of Barbara
Gordon -regarding events occurring Sunday morning, February
2§, 1992 around 10:30 or 11:00 a.m. 1in that same was
irrelevant and immaterial and highly prejudicial.

17. The Court erred in imposing a consecutive sentence

in this cause.
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18. The Court erred in.excusing for cause jurors who
indicated that they could not impose the death penalty if
they had any doubt of guilt.

19. The Court ‘erred in excusing for cause jurors who
indicated that they would have problems in imposing the
death pénalty based on a circumstantial evidence conviction.

FOR THE REASONS above stated, the Defendant Sutton
avers ﬁe was denied a fair trial;

DEFENDANT SUTTON reserves the right to amend this
Motion and hereby adopts the Co-defendant's issues raised in

Co-defendant's Motion for New Trial in that these cases were

tried jointly. /(f/
Respectfully submitted this theégéz day of /C%Z]LK%%

1993, . GARY W. SUTTON,DEFENDANT
W JM\N/Q(J
DAVID W. WEBB, ATTORNEY ZANE DANIEL ATTORNEY

FOR DEFENDANT SUTTON

ATTORNEY'S CERTIFICATE
I, David W. Webb, Attorney, do cértify that I have this,
date sent a true and exact copy of the foregoing Motion to
the State of Tennéssee, District Attorney General, Third

Floor, County Courthouse, Sevierville‘ TN. 37862 by Hand

Delivery. /é;gé CZ/{é;(/
THIS the%lz day of “A. ./, 1993.

mm/@ Y

DAVID W. WEBB, ATTORNEY

mar93\b\sut-nw.trl

N




IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

SIATE OF TENNESSHE™ C{RCUIT COURT

|

, FILED ‘
| HOUR £:4SB.M
!

T | DATE: APR 19 19'.93
‘, JAMES DELLINGER, hLizkd 7 }Q)""&“’(

CIRCUIT CQURT CLERK
SEVIER COUNTY, TENN.

NO. 5035 & 5036

|
|

ﬁ RESPONSE TO MOTION FOR RETURN OF PROPERTY
| ‘

Comes the State and would object to the return of
property of this defendant not introduced bréviouslm. For
i grounds the State would show the following:

1. That this defendant stands indicted, in Sevier

County Case #5036, for Arson. That the items in possession
of the various law enforcement agencies that investigated
the captioned causes are subject to introduction in #5036;

2. That this defendant stands indicted in Blount
; County Criminal Court for First Degree Murder. That the
items in possession of the various law enforcement agencies
that investigated these causes are subject to introduction
in the Blount County case.

PREMISES CONSIDERED, the State objects to the return of

day qf M,1993.

G. 8C EN ‘
ASSISTANT DISTRICT ATTORNEY

this defendant's property.

&

RESPECTFULLY SUBMITTED this

CERTIFICATE OF SERVICE

I, G. Scott Green, Assistant District Attorney General
for the Fourth Judicial District, hereby certify' that a true
and exact copy of; the foregoing Notice was mailed this the

day of %EigL, 1993 to the Attorney of Record, Mr. Ed
Mi¥ler, P.O. x“416, Dandridge, TN 37725, Mr. David Webb,
140A Court Street, Sevierville, TN 37862 and Ms. Helen

Loveday, Circuit Court Clerk, Courthouse, Sevierville, TN
37862.

Gl GREEN
ASSISTANT DISTRICT ATTORNEY

5/0
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DAVID W, WEBB
GEORGER.GARRISON
Attorneys At Law
140 A Court Avenue
Sevierville, TN 37862
{615) 453-0240

.
/"'?; ) : T

‘CIRCUIT COURT
s ITLED
HOUR (A0, w

pate: MAY 1 3 {958

- ) PR \U .
IN THE CIRCUIT COURT FOR SEVIER COﬂﬁE&&wﬂﬁNNESS

STATE OF TENNESSEE x gé%&%%éﬁﬁ% C;"ﬁ%ﬁﬂ‘
PLAINTIFF *

VS. - * NO. 5033, 5034

GARY WAYNE SUTTON *
DEFENDANT : *

MOTION FOR RETURN OF PROPERTY .

- COMES THE bEFENDANT, by aﬁd through counsel, and hereby
moves this Honorable Court to issue an Order grantiﬁg the
return of his property not :used or otherwise held as
evidence against him and in support would show the Court as,
foliows:

1. That the Defendant's boots and other items of
personal property were confiscated from the Defendant during
the course of the investigation of this matter.

2. That -the boots and other items of“personallproperty
were not used as e&idence against the Defgndant in Sevier
county | and thgre is no wvalid purpose for thé State
maintaining possession of these items.

RESPECTFULLY SUBMITTED:

THIS the _‘2 day of /b?[} L7 , 1993,

GARY WAYNE SUTTON, DEFENDANT

DAVID W. WEBB, ATTORNEY FOR DEFENDANT

ATTORNEY'S CERTIFICATE OF SERVICE
I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Motion for
Return of Property to the District Attorney General's
Office, Third Floor,. County Courthouse, Sevierville, TN.

37862 by Hand Dglivery. _ }/7
THIS the _ .day of __ .t ., 1993,

(4 VW ot g
EBB, ATTORNEY

may923\b\sut-ret.mot
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IN THE CIRCUIT COURT FOR SEVIER COUNTY, ’i'ENNESSEE

STATE OF TENNESSEE CIRCUIT CQURT
FILED
HOUR : 30% My
A paTE:  MAY 2 4 1993 HB' 2033 & 5034

-~ . ‘P) X
CIRCUIT COURT CLERK
| __SEVIER COUNTY, TENN. |

GARY WAYNE SUTTON, Al

RESPONSE TO MOTICON FOR RETURN OF PROPERTY

Comes the State and would object to the return of
property of this defendant not introduced preﬁiously. For
grounds the State would show the following:

1. That this defendant stands indicted, in Sevier
County Case #5036, for Arson. That the items in possession
of the various law enforcement agencies that investigated
the captioned causes are subject to introduction in #5036;

2. That this defendant stands indicted in Blount
County Criminal Court for First Degree Murder. That the
items in possession of the various law enforcement  agencies
that investigated these causes are subjedt to introduction
in the Blount County case. .

PREMISES CONSIDERED, the State objects to the return of

this defendant's property.
RESPECTFULLY SUBMITTED this v 1@2,1993.

G/ sc GREEN
ASSISTANT DISTRICT ATTORNEY

CERTIFICATE OF SERVICE

I, G. Scott Green, Assistant District Attorney General
for the Fourth Judicial District, hereby certify that a true
and exact copy/fef the foregoing Notice was mailed this the

day of ¢ 1993 to the Attorney of Record, Mr. Ed
MiYler, P.O. Box /416, Dandridge, TN 37725, Mr. David Webb,
140A Court Street, Sevierville, TN 37862 and Ms. Helen

Loveday, Circuit Court Clerk, Courthouse, iZ;i;%%%iiif TN
37862. i% '

G./SCOTT GREEN .
ASSISTANT DISTRICT ATTORNEY
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DAVID W. WEBB
GEORGER.GARRISON
Attorneys Al Law
140 A Court Avenue
Sovierville, TN 37862
(615) 453-0240

<‘q\.l - u_\
T

IN THE CIRCUIT COUNTY, TENNESSER
I crcuit r‘oiﬁ‘? VIER

STATE OF TENNESSEE ~ FIL ¥ U
Homa,__wjlifgiﬁja W

PLAINTIFF
vs. DATE: JUL 2 3 199 NO. 15033, 5034
GARY WAYNE SUTTON 3gﬁhyjﬁ.%%ﬂ¢hﬁf
ermons | grar ook |
MOTION

. COME THE DEFENDANT, Gary Wayne Sutton, by counsel, and
moves this Honorable Court to declare him indigent as
regards all further proceedings in this cause.

RESPECTFULLY SUBMITTED:

THIS thez_irdday of ' Ju/h/; . 1993'.

GARY WAYNE SUTTON, DEFENDANT

B;t_:: _;)6/Z£2?/(49£:;%é§;;7

DAVID W. WEBB, ATTORNEY FOR DEFENDANT

ATTORNEY'S CERTIFICATE.

I, David W. Webb, Attbrney, do certify that I have this
date sent ‘a true and exact copy of the foregoing Motion to
the District Attorney General, Third Floor, County

Courthouse, Sevierville, TN. 37862 by U.S. Mail.:

THIS the‘ZEZFaay of ,t )Lm-ét) , 1993.
Y 2

DAVID W. WEBB, ATTORNEY

mar93ib\su-indig.mot
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DAVID W. WEBB
GEORGER, GARRISON
Attorneys At Law
140 A Court Avenue
Sevianville, TN 37862
{615) 453-0240

IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

CIRCUIT COURT
STATE OF TENNESSEE P FLE D
PLAINTIFF HOUR ——mse M
vS. oate: JUE 2 38890 5034, 5034
P
GARY W. SUTTON mdm’} aa enllt
DEFENDANT CIRCUIT* COURT CLERK
| SEVIER COUNTY, TENN. _ | .
= AFFIDAVIT :

COMES the Deféhdant/Afflant, Gary 'W. Sutton, in the
captioned matter, aﬁd after being duly sworn according to
law, says as follows:

1. I am the Defendant in the captioned cause.

{:7 . That I, Gary Sutton, am currently confined at the
//ﬂ/S,O

That I am unemploged ‘without any income whatsoever

having been unemployed since March 5, 1992.

4., That I have no present income. I have not received
any income since before March'S, 1992.

5. That I do not own any real property.

6. That I'do nbt own any personal property other than
my personal items and effects and clothing which have little
or no value.”

7. That I owe Séverai debts which are outstanding and
which I am unable to pay.

8. That because of my poveréy I am unable to pay the
costs of my appeal or to give security therefor; nor am I

able to employ counsel fo represent me on appeal.

THIS the o/ day of Mﬂ/ﬁ[é , 1993.

Jﬁ/l/o(/ f /7L

GARY W~ SUT;EON AFFIANT

STATE OF TENNESSEE
COUNTY OF SEVIER
I hereby declare under the penalty of perjury that the
foregoing Affidavit is true, correct and complete and that I
am flnan01ally unable to bear the cost gf this 67&
AN %'

A

G):rRY WAYNE SUTTON

Sworn and Subscrlbed before me o s the 2» day of
At , 1993. _Mﬁ_/&q_
‘ NOTARY PUBLIC

My Comm1551on Expires: &/~

mar93\b\sut-in.aff
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DAVID W. WEEB
GEORGER.GARRISON
Attorneys At Law
140 A Court Avenue
Savienvllle, TN 37862
(615) 453-0240

N . P

IN THE CF ; : FER COUNTY, TE NESSEEI
R RSO SR 1 X, TEN

STATE OF TENNESSEE + { L ED

HOUR ____._;e_._ii):z" M
PLAINTIFF *

pate:  JUL 2 3 1993

VS. NO} 5033, 5034

GARY W. suTTON] SihausS% w*vﬂw\,

CIRCUIT COURTCLERK
DEFENDANT|  spyigr: COUNTY, TENN,

AFFIDAVIT

COMES the Affiant, Dévid W. Webb, and after being duly
sworn according to law, states:

1. I am t;ial counsel for Gary Wayne Sutton, who seeks
to appeal his ‘conviction in - this cause on Wednesday,
February 24, 1993 due to this Court's denlal of the Motion
for New Trial which was flled on the QLHL_day of ﬂﬂezchA
1993 and heard on the_;Zji_ day of l\ﬂ/lH , 1993,

2. Mr. Sutton is presently in the custody of the State

of Tennessee and is not immediately available to sign an
in forma pauperis affidavit. Such an affidavit has beeﬁ sent
to Mr. Sutton by me and will be forwarded to this Court
immediately upon réceipfi A copy of the affidavit to be
signhed by Mr. Sutton is attached hereto.

3. I am informed and believe that because of his
poverty, Mr. Sutton is unable to pay the costs of this cause
or to give-secufity for saﬁe.

4. I am informed and believe that because of this
poverty, Mr. Suttoh is unable to retain couhsgl to assist
him on appeal.

5. I Eelieve Mr. Sutton is entitled redress ih this
cause for the reasons set forth in the Motion for New Trial
and certainly believé that Mr. Sutton is entitled to proceeq
on appeal and would request thlS Court to declare Mr. Sutton
indigent because of his poverty; and to then appoint counsel
to assist Mr. Sutton oﬁ appeal; and to otherwise allow the
appeal to proceed without prepayment of costs; and to
otherwise provide this Defendant and counse; with a
transcript of the entire proceedings wiﬁhput cost to this

Defendant.




/
THIS the Z_—érday of \)bul’\, , 1993.

T diotdi2z

DAVID W. WEBB, AFFIANT

STATE OF TENNESSEE

COUNTY: OF SEVIER

} I hereby declare under the penalty of perjury that the
% foregoing Affidavit is true, correct and complete to the

best of my knowledge. THIS the 23 day of Ty
1993.

r

g DAVID W. W%BB

Sworn and Subscribed before me o this the 23 day of

U‘UL\’;{ ’ 1993. M‘#Eﬂ,,‘/ b'j[c{,ﬂuh
NOTARY PUBLIC ./
My Commission Expires: S4Y-9¢

mar93\b\dww-st.aff
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DAVID W, WEBB
GEORGER.GARRISCN
Attorneys At Law
i40 A Court Avenue
Sevierville, TN 37862
(615) 453-0240

IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE *
PtAINTIFF . *

R | *  NG. 5033, 5034

GARY W. SUTTON - - CIRCUIT COURT
DEFENDANT * F 1 L. ED

HOUR R 2 L5™ DM

, pate: JUL 2 31993
MOTION FOR PERMISSION TO

e i o T \Jl!wizgh"\'f
WITHDRAW AS COUNSEL OF RECORIp P R K ity

CIRCUIT COURT CLERK
| SEVIER COUNTY, TENN. _||

COME David W. Webb and Zane Daniel, Attorneys, counsel
of record for Defendant in the captioned matter,' and
pursuant to Rule737 (e) of the Tennessee Rules of Criminal
Procedure, and for their Motion for Permission to Withdraw
as Counsel of Record in this cause, says as follows:

1. The Movants, David W. Webb and Zane Daniei, were
retained by the_Deféndant to represent him incident to the
proceedings in the Circuit éourt level of Sevier County,
Tennessee. However, no financial, contractual or other
arrangements have been made to represent the Defendant in
the event the Defendant was convicted and desiréd to appeal
the conviction. |

2. The Movants have represented the Defendant to the
best of their ability through the Motion for New Trial,

. |
which was denied by this Court on the Zathday of

,Lﬂ /Q%? , 1993, Therefore, the Movants have fulfilled
their .contractdal and ethical obligations to the Defendant,
and their coﬁtract of employment has now terminatedf

WHEREFORE, the Movants, David W. Webb and Zane Daniel,
Attorneys, respectfully move this Court for permission to
withdraw as counsel of record for the Défendant'in this
cause pursuant to Rule .37(e) of the Tennessee Rules of

Criminal Procedure and the law.
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THIS the Zzyéay of - ,)14 é;; , 1993.

P

DAVID W. WEBB, ATTORNEY

ATTORNEY'S CERTIFICATE
I, DAVID W. WEBE, do certify that I have this date sent
a true and exact copy of the foregoing Motion for Permission
to Withdraw to the District Attorney General, Third Floor,

County Courthouse, Sevierviile, TN. 37862 by U.S. Mail.

THIS theéZ%fé%ay of . [Z{/J%;? , 1991.

Z ZZ:?ZZE / ZZ éé:éé§;;57

DAVID W. WEBB, ATTORNEY

mar93\b\sut-wit.mot




et }
S ol \
e RS ;

%) N FRIN. - P e et

HONORABLE REX HENRY OGLE, PRESIDING

SEVIER COUNTY CIRCUIT COURT

FRIDAY, JULY 23, 1993

Court met pursuant to adjournment, present and presiding The Honorable
Rex Henry Ogle, Judge of Division IIT of said Court, when the following

proceedings were had and entered of record, to-wit:

STATE
Vs.

DAVID BAILEY NO: 4639

This cause was heard on a Motion for New Trial which was considered
by the Court and overruled, " |
STATE

VS.

GARY WAYNE SUTTON NO: 5033, 5034

This cause was heard on a Métion for New Trial whiéh was considered
by the Court and overruled. It appearing the defendant is indigent, and after
due inquiry made, the Court éppointed Mr. David ﬁebb qnd Mr., Zane Daniel
to represent the defendant as provided by law Eo; the purpose of appeal.
STATE
VS.

JAMES ANDERSON DELLINGER NO: 5035, 5036

This cause was heard on a Motion for New Trial which was considered

by the Court and overruled.

These were all of the proceedings had this 23rd day of July, 1993.

Court thereupon adjourned. These minutes wecre read and approved for entry

the 3 Qi>day of July, 1993,

48 v
HONORABLE REX HENRY 0G -
CIRCUIT COURTVJUDGE

579
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DAVID W. WEBB
GEORGER.GARRISON
Attorneyn At Law
140 A Court Avenue

Sevierville, TN 37862
(615) 453-0240

IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE
STATE OF TENNESSEE *

3

PLAINTIFF/RESPONDENT *

vVSs. * NO. 5033, 5034
GARY W. SUTTON *

CIRCUIT CQURT
DEFENDANT/APPELLANT * FILED

HOUR _____a_L. LS P
NOTICE OF APPEAL &

TO: SEVIER COUNTY CIRCUIT COURT

CRIMINAL DIVISION pare:  JUL 2 3 1993
and : "
ATTORNEY GENERAL'S OFFICE e AR sl
COUNTY COURTHOUSE . ; !

SEVIER COUNTY, TENNESSEE CIRCUIT COURT CLERK

SEVIER-COUNTY, TENM. _ |
IN ACCORDANCE with T.R.A.P., .

NOTICE IS HEREBY GIVEN that in the above styled cause, the

Defendants/Appellant, Gary Wayne Sutton, files this his

Notice of Appeal, as to and from the judgment of the Court

entered in the Circuit Court for Sevier County, Tennessee,

on February 24, 1993 relative to the captioned causes.

THIS the%&day of _ J}A/c,[i/ , 1993.

GARY WAYNE SUTTON, DEFENDANT

Q@ud Wb le

DAVID W. WEBB
ATTORNEY FOR DEFENDANT

ATTORNEY'S CERTIFICATE

I, David W. Webb, Attorney, do certify that I have this
date sent a true and exact copy of the foregoing Notice of
Appeal to the Attorney General's Office, Third Floor, County
Courthouse, Sevierville, TN. 37862 and Attorney General's
office, 450 James Robertson Farkway, Nashville, TN. 37219
and to the Court Reporter, Jenny Brookshire, 1650 Oak
Street, Morrliigrg TN. 37813, by United States Mail.

THIS the y of elly RN 1933 z 2 2
. DAVID W. WEBB, ATTORNEY

mar93\b\sut~not.app
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IN THE CRIMINAL COURT FOR SEVIER COUNTY, TENNESSEE
AT SEVIERVILLE

STATE OF TENNESSEE -
NO. 5035 & 5036
V. ~

JAMES DELLINGER

NOTICE OF APPEAL

Comes the defendant, by and - through counsel, and gives
notice that he will appeal his convictionﬁand sentence for first
degree murder and arson to the Tennessee Court of Criminal
Appeals at Knoxville.

Respectfully submitted,

fntered Minute Book é'q Page 2177

b

€25

CIRCUIT L,Obtﬂ CLEW
| SEVIER COUNTY TENN, ]

5
!
i
l

' 5025, on July 26, 1993.

CIB’C( !IT COURT
FILED o ( %&
HOUR __,__,“1/ D0_0.

EDWARD C. MILLER
PUBLIC DEFENDER

DATE: JUL:2 9 1993 | Fourth District

5 P. O. Box 416

a5 renog - Dandridge, TN 37725

615-397-0108

CERTIFICATE OF SERVICE

I hereby certify that I have sent a copy of the
foregoing to Mr. David Webb, attorney-at-law, Ms. Jeannie
Brookshire, court reporter, and the Office of the State Attorney
General at 450 James Robertson Parkway, Nashville, TN 37219-

AN

Cd
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IN THE CTIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

STATE OF TENNESSEE

VS. NO. 5033 & 5035

Jﬂﬁ4ﬁ /,/é?é?fi
,6/ n/a”% %

MOTION TO REMOVE EVIDENCE

GARY wWAYNE SUTTON, ALIAS and
JAMES ANDERSON DELL.INGER, ALIAS

T e st Ve Wt g

Comes the Stéte énd respectfully moves this Honorable
Court to allow the State to withdraw the items into evidence in
this cause as evidenced by Exhibit 1 to this Motion in order that
the same items may be filed in the murder 'case against. the two
defendants in Blount County.

The  State requests that the evidence be replaced with
. photographs and copies of these items.

RESPECTFULLY SUBMITTED this the fﬂ day. of August,
't 1993,

AL SCHMUTZER, JR

CERTIFICATE

I, Al Schmutzer, Jr., District Attorney General for the

Fourth Judicial District of the State of Tennessee, do hereby
certify that a true and exact copy of the foregoing Motion to
Remove Evidence was mailed to each of the following:

| 1. ° Mr. David W. Webb

Attorney At Law

140A Court Avenue
Sevierville, TN 37862-3512,

2. Mr. W. Zane Daniel
Daniel & Oberman
Nations Bank
550 W. Main Ave., Ste 950
Knoxville, TN 37902, and

' 3. Mr. Edward Miller
: Public Defender
Fourth Judicial District
P. 0. Box 416
Dandridge, 37725,

this 2 day of August, 1993. ;lﬂ/ﬂé;//

DISTRICT-ATTORNEY N E?L
AL SCHMUTZER, JR.

S4Z




VSs.

trial.

STATE OF TENNESSEE

GARY WAYNE SUTTON, ALIAS and
JAMES ANDERSON DELLINGER, ALIAS

ACCORDINGLY ORDERED that the evidence setout in Exhibit 1 to the
l State's Motion shall be removed from evidence and replaced with

photographs and copies and turned over to the Blount County

Sheriff’

IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

NO. 5033 & 5035

it Vs’ Vs e’ e et

ORDER

Upon Motion of the State and for good cause shown IT IS

s Department to be used in the Blount County murder

1

ENTER this the _jsﬂ day of August, 1993.

HOUR

CIRCU
Fl

IT COURT
. ED

b\ | | 33 +33
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DAVID W. WEBB
GEORGER.GARRISON
Altorneys Al Law

140 A Court Avenue
Sovienville, TN 37862
(615) 453-0240

“'w. TCIRCUIT COURT

1 l‘lLED
HOUR 300 M

pate. AUG 2 0 1993

IN THE CIRCUIT COURT FOR SEVIER CJUNTY TEH SS E

uad " wt
STATE COF TENNESSEE *
’ ’ CIRCUIT (‘OURT (;I‘LEI‘E;III{
Y, E
PLAINTIFF * | SEVIER COUNTY
VS. : . * NO. 5033, 5034
GARY WAYNE SUTTON *

DEFENDANT *
ORDER PEﬁMITTING COUNSEL TO WITHDRAW,
APPOINTING COUNSEIL TO REPRESENT THE DEFENDANT
INCIDENT TO HIS APPEAL, AND
PROVIDING THE DEFENDANT AND HIS COUNSEL WITH
A TRANSCﬁIPT.

THIS CAUSE came to berheard on this the 23 day of July,
1993; wupon the Motion of David W. Webb and Zane Daniel,
Attorneys, the Movants, for permission to withdraw as
counsel of record in this casé, pursuant to Rule 37(e} of
the Tennessee Rules of Criminal Procedure; the Motion of the
Defendant with attached Affidavits to declare him indigent;
the statement of counsel; and the entire record as a whole,
from all of which it.satisfactorily appears'to the Court the
Motion of David W. Webb and Zane Daniel, Movénts, is
well-taken and should be granted, good cause being shown;
that the Defendant Gary Wayne Sutton is hereby declared
iﬁdigent within the meaning of the law, and therefore, is
unable to employ private counsel to represent him in the
Court of Criminal Appeals, or a- transcript of the
proceedings in this cause; that David W. Webb and Zane
Daniel were trial counsel for the Defendant and are most
familiar with.the proceedings in this cause, that continuity
in representation is favored and there ié no compelling
reason why David W. Webb and Zane Daniel, Attorneys, cannot
represeht the Defendant in perfecting his appeal in this
Court and in the Court of Criminal Appeals, and thus;

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the

Motion of the Movants, David W. Webb and Zane Daniel, be and
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the same 1is hereby granted, and David W. Webb and Zane

Daniel, be and they are hereby permitted to withdraw as
counsel of record for the Defendant, Gary Wayne Sutton, in
this cause.

~ IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the

Defendant, Gary Wayne Sutton, is declared to be indiggnt.

% IT IS FURTHER ORDERED, ADJUDGED AND DECREED that David
é W. Webb and Zane Daniel, be and they are hereby appcinted to
represent the Defendant, Gary Wayne Sutton, incident to the
; perfection of the Defendant's appeal in this Court and all
i proceedings in the Court of Criminal Appeals‘a; Knoxville,
Tennessee.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that in
view of the indigence of the Defendant, Gary Wayne Sutton,
the Official Court Reporter of this Court shall transcribe
the proceedings designated by the Defendant pursuant to Rule
l 24 of the Tennessee Rules of Appellate Procedure without

cost to the Defendant.

E
N
T

| E | o
E R THIS the _/ f day of _4/47\,/Cy , 1993,
| _ |

- s J oy 1‘,’
‘ DAVID W. WEB ' ZANE DANIEL

i ATTORNEYS FOR DEFENDANT, GARY WAYNE SUTTON

i - ATTCRNEY'S CERTIFICATE CF SERVICE

: I, DAVID W. WEBB, do certify that I have this date sent

i a true and exact copy of the foregoing Order Permitting

‘ Counsel to Withdraw, Appointing Counsel to Represent the

‘ Defendant and Providing the Defendant with a Transcript to

‘ the District Attorney General, Third Floor, County
Courthouse, Sevierville, TN. 37862 and to the Official Court
Reporter, Ms. Jenny Brookshire, 1650 Oak Street, Morristown,

T™. 37813 by U.S il. /éhéxzpqL/4L
THIS the é day of , 19983,

7

DAVID W. WEBB, ATTORN
crim\ord.b\with~in.ord
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DAVID W. WEBB
GEORGER.GARRISON
Attorneys At Law
140 A Court Avenue
Saeviervilla, TN 37862
(615) 453-0240

FILED
HOUR

IN THE CRIMINAL/CIRCUIT COURT FOR SEVIER COUN{BAjeTEMIGSEEISI

STATE OF TENNESSEE * g D
T 4?W@~y’
PLAINTIFF * . CIRCUIT COURT CLERK
: & 41 SEV'ER COUNTY, TENN.
vs. : * NO. 5033, 5034—~=" oot
GARY WAYNE SUTTON ox
DEFENDANT E *

MOTION FOR NEW TRIAL ON BASIS OF NEWLY DISCOVERED EVIDENCE
. COMES THE DEFENDANT,"Gary Wayne Sutton, by and through
counsel and herebf~moves this Honorable Court to grant the
Defendant a new trial based on newly discovered evidence and
would show the Court.as follows: -

1. That on August 23, 1993 counsel for Defendant
received a letter from Assistant Attorney General G.Scott
Green, a CcoOpy of which is attached hereto, indicating a
substance of some newly discovered evidence.

2. That evidence waé discovered by Assistant District
Attorney General G.Scott Green on July 30, 1993 during the
probation revocgtion hearing of Bill Cogdill. At that
hearing Joyce Tipton testified that Bili Cogdill‘told her,
"Tf you show up for éourt; I'll'burn you ﬁp in your car just
like I did Connie."

RESPECTFULLY SUEMITTED; |

THIS the Ziéif—day of ' , 1993.

GARY WAYNE SUTTCN, DEFENDANT

W. WEBB, ATTORNEY FOR

DEFENDANT

ZXME DANIEL, ATTORNEY FOR *«
. DEFENDANT ‘
_ ATTORNEY'S CERTIFICATE

I, DAVID W. WEBB, Attorney, do certify that I have sent

a true and exact copy of the foregoing Motion to Assistant
Attorney General, G.Scott Green, Third Floor, County
Courthouse, Sevierville, TN. 37862 and to Mr. Ed Miller,
Public Defender, P.0O. Box 416, Dandridge, TN. 37725 by U.S.

Mail. _
THIS the %’H’hay of }QW , 1993,

DAVID W. WEBB, ATTORNEY

aug93i\b\sut.mot

CIRCUIT COURT
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| IN THE CRIMINAL COURT FOR SEVIER CQUNTY, TENNESSEE
AT SEVIERVILLE '

CIRCUIT COURT
FiLED -
STATE OF TENNESSEE HOUR _. ”'5--5,) M 035
) . NO o3k
v. pate: AUG 2 6 ?93
JAMES, ANDERSON DELLINGER _.  .m P )
. U{\L-,Q,_,._'; o ]tﬂl’-'l-‘.\;\l.\'.f'
CIRCUIT COURT CLERK
SEVIER COUNTY, TENN.
MOTION FOR NEW TRIAL ON THE BASIS OF NEWLY DISCOVERED EVIDENCE

Comes the defendant, James Anderson Dellinger, by and
through counsel and hereby moves this Honorable Court to grant

the defendant a new trial based on newly discovered evidence and

i would show the Court as follows:

1. That on August 23, 1993, counsel for the defendant
received a letter from Asst. District Attorney General Scott
Green, a copy of which is attached to this motion; indicating a
substance of some newly discovered evidence.

2. That evidence was discovered by Asst. District
Attorney General Scott _Green on July 30, 1993, during the
probation revocation hearing of Bill Cogdill. At that hearing
Joyce Tipton teétified that Bill Cogdill told her, "If you show
up for court, I'll burn yoﬁ up in your car just like I did
Connie."

Respectfully submitted,

Ao & 2l

EDWARD C. MILLER
Public Defender
Fourth District

P. O. Box 416
Dandridge, TN 37725
615-387-0108

CERTIFICATE OF SERVICE " [

I certify that I have sent a copy of the foregoing to
the Mr. G. Scott Green, Asst. District Attorney for Sevier
County, Tennessee, and to Mr. David Webb, attorney-at-law, this

the Ly/ ‘day of August, 1893.. . //Q%észL
%/g
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REPORT OF TRIAL JUDGE IN'CAPITAﬂ CASES*

IN THE é{q‘cu\f 7(” .COURT OF ,geu’ fe.f\' COUNTY

. CIRCUIT COURT |
STATE OF TENNESSEE - | foun. Fl L E %:fe do. 5033 \5035_/
VS, - paTE: AUG 2efni®dce OE Death { )
. or
ég’ .S, Zﬁn !3&11{5; o rigonment (V)/ .
(Def&ndan cmcun' COURT CLERK | | '
. __SEVIER CQUNTY, TENN, '

A. DATA CONCERNING THE TRIAL OF THE OFFENSE

1. Brief summary of the facts of the homicide, including the means
used to cause death:

"1 2edeDente ammD £ ondiDerie b7t M cedia b
S@wm ’fﬁ. (Ao /D/fe_/}p fer 'fﬁ /{ar’ LY Féx\[bu y
u@,ﬂ, Fi e oS aleesd, s lD). Ty Froewifu o rmﬁ,,
/iea, bj}/-[ lfer rrl(e\/é /r AbeQ %&f" Lol 61\0 ﬂﬁ
H fe

T

2. How aid the defendant plead? Guilty () Not guilty 9{)
3. Was guilt determined with or without a jury? With EXﬁ Without ()
4. Separate Offenses:

a. Were other offenses trled in the same trial? Yes (x} No { )

b. If yes, 115t those offenses, dlSpOSJtlon, and punishment:

Arson n‘P 394)0»0/ 0[D/pr~/ =

. Co-Defendants:
a. Were there any co-defendants in the trial? Yes {(X) No ()

i b. 1If yes, what conviction and sentence were imposed on the co-
defendants?

,44MLuﬂc%t“eJZq“ 11;7[;J

Arsq{\ - 2. L—f{fe N o N (O’ﬁsqu'/:‘uee'

c. Nature of the co -defendants’' role in offense:

/fk)" ex?(,;o /

n,h‘
. .

éi’éz,ﬁ? * A separate report must be submitted for each defendant -convicted
i under T.C.A. 39-2-202 as amended by Ch 51, public Acts of 1977,
irrespective of punishment. . L
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S29

d. hng_further comments concerning co-defendants:

6. Other Accomplices:

a. Were there any persons not tried as co-defendants who the
evidence showed participated in the commission of the offense

with the defendant? Yes () No {

b. If yes, state the nature of their participation, whether any
criminal charges have been filed agzinst such persons as &
result of their participation and the disposition of. such

charges, if known: :

“ipi

c. Did the accomplice (s) testify at the defendant's trial?

Yes () No ()

7a. Do you agree with the verdict of the jury as to guilt?
Yes 00 No ()

b. If no, explain:

g. Did the defendant waive jury detegminatigp of punishment?

Yes () NRo (X

9. a. What sentence was imposed? Death () Liferlmprisonmént QO

b. If life imprisonment, was it imposed as a result of a hung

Yes () o ()

0. Aggravating Circumstances, T.C.A. §39—27203(i):

jury

a. @ére_statutory aggravating circumstances found? Yes { ) NRNo

b. Which'of the following statutory aggravating éircuﬁstances W

instructed and which were found?

. \‘!\I

el
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(1)

(2)

(3)

(4)

(5)

(6)

o

(8)

(9)

The murder was committed against a
person less than twelve years of age
and the defendant was eighteen years
of age, or older.

The defendant was previously convicted
of one or more felonies, other than
the present charge, which involve the
use or threat of violence to the
person.

The defendant knowingly created a
great risk of death to two or more
persons, other than the victim
murdered, during his act of murder.

The defendant committed the murder for .
remuneration or the promise of remun-
eration, or employed another to commit
the murder for remuneration or the
promise of remuneration.

The murder was especially heinous,
atrocious, or cruel in that it in-
volved torture or depravity of mind.

The murder was committed for the pur-
pose of avoiding, interfering with, or
preventing”a lawful arrest or prosecu=
tion of the defendant or another.

The murder was committed while the
defendant was engaged in committing, or
was an accomplice in the commission of,
or was attempting to commit, or was
fleeing after committing or attempting”
to commit, any first degree murder,
arson, rape, robbery, burglary, larceny,
kidnapping, aircraft piracy, or unlawful
throwing, placing or discharging of a
destructive device or bomb.

The murder was committed by the
defendant while he was in lawful custody
or in a place of lawful confinement or
during his escape from lawful custody

or from a place of lawful confinement.

The murder was committed against any
peace officer, corrections official,
corrections employee or fireman, who
was engaged in the performance of his
duties, and the defendant knew or
reasonably should have known that such
victim was a. peace officer, corrections
official, corrections employee or fire-
man, engaged in the performance of his
duties.

Instructed

Found

(

(

(

{

{

{

{

(

(

)

)

)

).

)

)

)

)

)

(

(

(

(

(

(

(

(

A

)

)

)

)

)

)

)

)

)

Fl
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(10)  The murder was conmitted against any () ()
present or former judge, district
attorney general or state attorney
general, assistant district attorney
general or assistant state attorney
general due to or because of the
exercise of his official duty or status
and the defendant knew that the victim
occupies or occupied said office.

(11) The murder was committed against a () ()
national, state, or local popularly
elected official, due to or because of
the official's lawful duties or status,
and the defendant knew that the victim
was such an official.

(12) The defendant committed "mass murder"” () ()
. which is defined as the murder of '
three or more persons within the State
of Tennessee within a period of forty-
eight (48) months, and perpetrated in
a similar fashion in a common scheme OX
plan. . |

Relate any significant aspects of the aggravating circumstances
: ik
that influence the punishment.

c. Were the aggravating circumstances found supported by the

evidence? Yes () No ()

Mitigating Circumstances, ?.C.A."539—2—203(j):'
a. Were mitigating circumstances in evidence? Yes () No ()

L. 1f so, what mitigating circumstances were in evidence?

' - —

~ - Yes No

(1) The defendant has no significant history of () ()
prior criminal activity;

(2) The murder was committed while the defendant was () ~ ()

under the influence of extreme mental or
emotional disturbance;

(3) The victim was a participant in the defendant's (" ()
conduct or consented to the act; '

(4) The murder was committed undér circumstances () ()
which the defendant reasonably believed to
provide a moral justification for his conduct;

(5) The defendant was an accomplice in the murder () {)

committed by another person and the defendant’'s
participation was relatively minor; -~

ay,

™~

/



{(6) The defendant acted under extreme duress or: () ()
under the substantial domination of another
person;

(7) The youth.or advanced age of the defendant at ( ) ()
the time of the crime; ' ‘

(8) The capacity of the defendant to appreciate the () ()

wrongfulness of his conduct or to conform his

conduct to the reguirements -of the law was

substantially impaired as a result of mental

disease or defect or intoxication which was

insufficient to establish a defense to the

crime but which substantially affected his

judgment.

(9) Other (explain): . () ()

LY

(c) Relate any significant facts about the mitigating circum-

stances that influence the punishment. K

(d) If tried with a jury, was the jury instructed to consider
the circumstances indicated in 11(b) as mitigating circum-

stances? - Yes 60 No ()

12. If the sentence was death, does the evidence show that the
defendant killed, attempted to kill, or intended that a killing take

place or that lethal force be employed?  Yes- { ) No ()

13. Was there evidence that at the time of the offense the defendant

was under the inflﬁence of narcotices, dangerous drugs Or alcohol whic
i actually contributed to the offense? Yes (% No%
1f ves, explain: De;&QaJ{’ Su#0~ 'YZE.&I/‘%{\ /t/ w
beC)—- %;ﬂ[ﬁ\ﬂ-q ;- E\J?L 4'(:5 tO@'PC-? «Se weS /)b’#
. - I ' - - ~ T e et . '
IQFEQ,‘c (51(39 ) P'b& la ’f‘c)‘(f'{n‘/ﬂb/l ' .
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14. General comments of the trial judge concerning the appropriate-
ness of the sentence imposnd in this case (may include consideration

of sentences jmposed in any similar cases the judge has tried):

‘B. DATA CONRCERNING DEFENDANT

. Name SUH_OV\ GTa.r‘ ‘J-):U’ine’ 2. Birth Date 2 /7"/ /(05_

last middle " “mo.fday/year
3. ©Sex l! \ 4. Marital Status: Never Married
5. Race CCLU c | ' Married | , V K
6. Children: NumEg;‘ I , pivorced

Ages _ ;;/ . Spoﬁse pec'd
other Dependents: |
7. parentss Father == living? ¥es (V{‘ No ()
| Mother -- 1iving? Yes Q/{ No ( )

g. Education: Highest Grade or Level Completed{ /O
9. Intelligence Level ‘Low (IQ below 70)

Medium (IQ 70 to 100)
High (IQ abovpleO)
Not Known

o S

10 a. Was a psychiatric or psychological evaluation per formed?

yes () mo - o g

b. 1f yes, gummarize pertinent psychiatric or psychological

information and/or diagnoses revealed by such evaluation.




11. Brief impression of trial judge as to conduct of defendant at

trial and sentencing:

12. Prior Work rRecord of Defendant:

Type of Job Pa§ ~ Dates Held Reason for Termination

¢
8. /PR3 TpREsHWT : CARPreTER o2 He 1989 = (992 Aaio opF - Slow) (wopk

b.macing O PeriroR  AomAer Jien R 5 e (98577 1989 Comprny (EOSED

C-cﬂmﬂu'_tﬁw’_ﬁﬂmma 3-8 4a 19291985 70 Have hoei uégg_ '%ur-af—c.

d. FARM A RK Fi.00 e - 1974-1979 a‘;u‘q Port nmeg " Hs A m&eﬂ;

o

13. Defendant's Military History: ‘ 4
roNE

.t ¥

14a. Does the defendant have a record of prior conviction-?
Yes ()' No ()
b. If yes, list ﬁhe offenses, the dates of the oﬁfensgs'and thé
sentences imposed: ' ‘

Offense ’ ’ ‘ Date | sentence

15. was the defendant a resident of the community where the homicide

occurred?  Yes (V( No ()

A 3 H-



16.

Notéworthylﬁhysical or mental characteriéﬁics or disabilities

of defendant-

WM dependince

17.

other significant data about the defendant:

1.

C. DATA CONCERNING VICTIM

pDescribe the relationship between the defendant and the victim

(e.g., family member, employer, friend, etc.):

FRrieND

2.

Was the victim a resident of the community where. the homicide

occurred? Yes {f)_ No ()

3.

4a.

b.

5a.

53 5

What was the victim's age? 3 Eb

What was the victim's race? QHue.

Was the victim the same race as defendaqtg ~Yes (X} No ()

What was the victim's sex? F

Was the victim the same sex as defendant? Yes ( ) No ()

was the victim held hostage during the crime?

Yes —- Less'than an hour
'Xes_n— More than an hour
No N : ‘
I1f yes, give details: (_//l/&n ouwaA I 'L}Z‘M vro S

L»’~4Q£? figf [;Zﬂ£;a621576‘ Duoel & /4»L¢ ﬁklrf\

T

D}\ ’/‘Mc?z DDA,?L‘ if/?%h.) (AJA@‘L AQI‘,F/‘Q.SQA_LQ_
beam& U’M/O/U/L‘/’Dv/

: 1;),



7a. Describe the physical harm and/ox 1njuries inf//pted on the victim:

—I:kLCS{éE) ;?bifﬂ A b)}

hmso Jqfhrwd B vhaug ©L0m \Yho‘('ZL " Z)a:/c/

uaAWm ot qUé//u qL/)ammf/ V74 “;%F Mcf?/hj‘ M’/{:'c/a )

p. Was the victim tortured? vyes () NXo ()

c. 1f yes, state the nature of the torture: __

g. What was the victim's reputation in the community where he or she

lived? Good () Bad () Unknown (

D. REPRESENTATION OF DEFENDANT /()5“} id W[Aé

1. How many attorneys represented defendant? Ty L2
[1f more than one counsel served, answer the following guestion

each counsel and attach a copy for each to this report.]

2. TName of counsels Zopjg DAWIEL Diw. WweBd

5 as to

J Seditalillt YA

3. Date counsel gecured:

4. How was counsel gecured: B Retained by defendant (AN
: ' B. App01nted py court ()
i C Public defender ()

5. I1f counsel was_appointed by court, vas it because:

. - n. Defendant unable to afford counsel? ()
B. pefendant refused to secure counsel? ()
c. Other (explaln) Lo -

Ala
7

——

¢. How many Years has counsel practiced jaw? A. U to :
‘ B. & to 10

C. over 10 54

7. wWhat is the hature of counsel's practice%n A. 'Mostly ClVll
. B. General

- . : C. Mostly criminal

g. Did counsel serve throughout the trial? Yes ;Xi No ()

=re, | o g (?szé)



7a. Describe the physical harm apd/or injuries inflicted on the victim

b. Was the victim tortured? vyes () No ()

. 1f yes, state the nature of the tortures ___

g. What was the victim's reputation in the community where he or she

13ved? Good () Bad ( ) Unknown () : . ' .

b. REPRESENTATION OF DEFENDA TZCUIE ‘Qa..ﬂ ' L)

-

1. How many attorneys represented defendant? o ()

[If more +han one counsel'served, answer the following questions as t
'

each counsel and attach a copy for each to this report.]

- " »

Y Damer D.w. (Wwead
Knoxiille W

3, Date counsel secured:

2. HName of counsel:

4. How was counsel secured: A. Retained by defendant'$X§
: B. Appointed by court
c. Public defender ()

5, 1f. counsel was appointed by court, was it becauses

A; pefendant unable to afford counsel? ()
()

Bp. Defendant refused to secure counsel?
c. other (explain) . -
r/a
/
6. How many Yyears has counsel practiced law? A. U to ()

B, & to 10 (1)
c. over 10 (X

7. wWhat is the nature of counsel's practice?" A. Mostly civil
B. General
C. Mostly crimina:

g. Did counsel serve throughout the trial? ves (X) No ( )

\



9. If not, explain in detail.

10, Other significant data about defense representation.

E. GENERAL CONSIDERATIONS.

1. was race raised by the defense as an issue in the trial?

ves ()} ¥o (%)

2. Did race otherwise appear as an igsue in the trial?

Yes () No (%) ‘ ’

3. wWhat percentage of the popuiation of your county is the same race-

as the defendant? a. Under 10% ()
” b. 10 to,25% ()

c. 25 to 50% ()

d. 50 to 75% ()

e. 15 to 90% ()

f. Over 90% (A)

4., Were members of defendant's race represented on the jury?

ves (4} No ()

How many of defendant's race were jurors? /o

ta. If not, was there any evidence they were systematically-excluded

from the jury? Yes () No () - -

-~

p. 1f yes, what was that evidence? g

7

6. Was there extensive publicity in the cormmunity concerning this

case? Yes (X) No ()

7. Was the jury instructed to disregard such publicity? .

Yes—(X) Wo | )

g. wWas tre jury ipstructed to avoid any influence of passion,
prejudice, or any other arbitrary factor when imposing sentence?’

Yes (Y{ No () T

539 e



9. Was there any evidence that the jury was influenced by

prejudice,

10. If answer is yes, what was that evidence?

passion,

or any other arbitrary factor when imposing sentence?

Yes () No (yﬂ _

i11a. Was a change of venue requested? Yes (%) No ()

b. If yes, was it granted? Yes ( ) No‘(x)

Reasons for change if granted:

1. Date

2. Date

3. Date

4. Date

5. Date

6. Date
*7, Date

*g., Date
*g, Total
10. Other

F. CHRONOLOGY OF CASE

of offensgﬁ- Fém. 22 499

of arrest marlH 4 199 2

trial began Fed /o 1993 = PeR 24 1393
sentence imposedzgé 24 :/ﬁ5 |
post-trial motions ruled on_:r js
trial judge's report completed Z /. >

received by Supreme Court

sentence review cormpleted

elapsed days

- by
ip/o

Elapsed Days

b

LFECALDES
Sy

*To be com

L37

pleted by Supreme Court.



This report was submitted to t
for the state for such comments as eithe

factual accuracy.

1. His comments are attached
2. He stated he had no comments
3. He has not responded

I hereby certify that I
ability and that the inf

7/2.5/7>

7 "Date

he defendant's counsel ang to the attorney

r desired to make concerning its

D.A. pefense Counsel

() | ()
»q o

) ()

—

have completed this report to the best of my
ormation herein is accurate and complete.

t

~ f\
Judge, C.‘I“Lu.‘% V
Court of éc.;..,w

County

' "J} -
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IN THE CRIMINAL COURT FQR SEVIER COUNTY, TENNESSEE
AT SEVIERVILLE '

CIRCUIT COURT
FILED _
' STATE OF TENNESSEE HOUR 120 M 5035

) NO S503b
pate: AUG 2 6 1;993 '

JAMES ANDERSON DELLINGER . e
F ﬁi&ﬂh.& o \%eai)?.n.f_g.m,\ ve

CIRCUST COURT CLERK
, SEVIER COUNTY. TENN.
MOTION FOR NEW TRIAL ON THE BASTS OF NEWLY DISCOVERED EVIDENCE

V.

Comes the defendant, James Anderson Dellinger, by and

.- through counsel and hereby moves this Honorable Court to grant
' the defendant a new trial based on newly discovered evidence and

“ would show the Court as follows:

-
)

1. That on August 23, 1993, counsel for the defendant

Ereceived a letter from Asst., District Attorney General Scott
t

Green, a copy of which is attached to this motion, indicating a

¥

. substance of some newly discovered evidence.

2. That evidence was discovered by Asst. District

- Attorney General Scott Green on July 30, 1993, during the

. probation revocation hearing of Bill Cogdill. At that hearing

Joyce Tipton testified that Bill Cogdill told her, "If you show

up for court, I1'll burn you up in your car just like I did

Connie."

Respectfully submitted,

Mige! & 12 .

EDWARD C. MILLER
Public Defender
Fourth District

P. 0. Box 416
Dandridge, TN 37725
615-397-0108

CERTIFICATE OF SERVICE

3

I certify that I have sent a copy of the foregoing to
the Mr. G. Scott Green, Asst. District Attorney for Sevier
County, Tennessee, and to Mr. David Webb, attorney-at-law, this

the 1Y/ day of August, 1993. Zé%ﬁw/ /Z%Zééﬁﬁ

A
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IN THE CIRCUIT COURT FOR SEVIER COUNTY, TENNESSEE

Attorney, which had been previously ordered by the Court. It was announced

that the Public Defender's Office had a confli€t in this case and the Court

appointed Attorney Charles I. Poole torepresent the defendant.

LESTER BENNETT, SR. No: 5227

It was announ at the Motion for New Trial/Reduction

of Sentence ig”continued at the request of Attorney

GARY WAYNE SUTTON No: 5033,5034
This cause was Heard on a Motion for New Trial Based on New Evidence
which was considered by the Court and denied, ‘
STATE | !
VS.

JAMES A. DELLINGER : No: 5035,5036

This cause was heard on a Motion for New Trial Based on New Evidence

which was considered by the Court and denied.
STATE

VS.

------- v+ - BRENDA MCMAHAN

Came the Assistant District Attorney, Steve HawkipS, and the defendant

with her Attorney, Chakles Poole, for sentencing ip”this case. After

consideratioﬁ by the Courd of all dappropriate

éntencing factors, the

defendant is sentenced as re
by the Court that said Judgment

of the minutes of this date,

STATE
\ V3.

b DIANA RUSSELL

JOHN LOVEDAY No: 4923

PS4




i

IR THE~CIRCUIT CdURT FOR SEVIER COUNTY, TENNESSEE

AT SEVIERVILLE . R ST
i MONDAY, AUGUST 9, 1993 - Hled = 65}
: ] ) % 4 éut,__ /« ( )

ﬂ:' Court met pursuant to adjournment, present and presiding The Honorable -

. .

'?;Rex Henry Ogle, Judge of Division IIi'of said Court, when thé following.

ﬁ}ﬁ:proceedings were had and entered of record, to-wit:

. STATE

- ¥s.
' EUGENE MELVIN V0SS No: 5228, 54

¢

jé‘had been reached betweem\all parties. i5 hereby ‘ordered by the. Court

are hereby approved and shall be made :

' GARY WAYNE SUTTON No: 5033, 3034 - }

. JAMES A. DELLINGER ' No: 5035, 5036

ot

e
ht

District Attorney Al Schmutzer, Jr. appeared on behalf of the State

1. of Tennessee and made a Motion requesting that the exhibits in the above-

styled cases be photographed and substituted for these exhibits so they can-

v

«" be turned over to Blount County for their upcoming trial against the abové—_

o

named defendants. After hearing proof and giving consideration thereto the .

) ) Court granted the Motion over the ‘objection of defense counsel, Eq‘Millérf.ﬁ

% and David Webb.

T TIITIER SEATETRAAR S
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IN THE CIRCUIT COURT FOR SEVIER COUNTY;‘TENNESSEE?'
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day of September, 1993.

thgfeupon adjourned.

P o o ot e 8 B T R A T e e A e



Minute Sook 40 ;

X
e

ey

tv._
-ili

SH4E

}

IN THE CTIRCUIT COURT FOR SEVIER COUNTY, TENNESSEF

STATE OF TENNESSEE

VS. . NO. 5033,
| y 5035, F036IRCUIT COURT
: FILED
: HOUR
GARY WAYNE SUTTON, ALIAS :
JAMES ANDERSON DELLINGER, ALIAS :
pate: SEP 2 4 1993
‘::;Ei :?;flk
ORDER At ]
— CIRCUIT COURT CLER
|_ SEVIER COUNTY, TE'T'W»';(

e

Upon motion of the State, and for good cause shown, it
is hereby,

ORDERED, ADJUDGED, AND DECREED, that the originals of
all exhibits filed in this cause shall be removed by
Sheriff Don 0Ogle, or his duly authorized representative,
and contemporanedus with said removal photographs or
photocopies of each exhibit shall be substituted and made a
part of this record.

It is, further, ORDERED that the Sevier County
Sheriff's Department, Blount County Sheriff's Department,
and the District Attorney General's_office for the Fifth
Judicial District (Blount County) shall release, as soon as
possible, those items currently in their possession which

shall not be used as evidence 1in the pending murder

prosecution against these defendants in Blount County.
éﬁﬁ' 1993.

ENTER this 2& .day of

AL SCHMUTZER
DISTRICT ATTO G

' W
AVID WEBB

ATTORNEY FOR DEFENDANT

ual ./l

ED MILLER
PUBLIC DEFENDER

e ——




FELONY CONVICTION -
STATE OF TENNESSEE, COUNTY OF _SEVIER

STATE OF TENNESSEE No. 2033-5036 Cherge
VS )

GARY W. SUTTON & JAMES A. DELLINGER ' convicted of

Sentence

Date of Indictmant : Date of Judgement

Sentence to Run Concurrently/Consecutively to Sentence in No.

BILL OF COSTS
COURT Filing Lower Court Record ........ @200 . TakingBond ...................... @2.00 ____
CLERK Filing Indictment................ R, 2.00 Qualify Each Surety ............... @2.00
FEES — Dockets.......cvvviriiinnnnn. @200 FilingBond ..................c0ut. @2.00
Copy of Indictment: Notify Defensge Attorney ........... @200
OnMinutes .....oovviiinniiiinnnnnn, 2.00 Empaneling Jury ............. e @2.00 ____
To Defendant......... e 2.00 —_ G.J.Subpoenas............... @2.00
Arraignment & Plea: ___State Subpoenas .............. @2.00
MinuteEntry.............coovini s, 2.00 — _Continuancesa ................. @1.650
Order Fixing Bail.................. ..., 2.00 —  Respitals ..................... @160
Enter Judgement on Minutes ........... 3.00 — Orders on Minutes ............ @2.00
Bill of Costs on Execution Docket ..... .. 3.00 - Motions on Minutes ........... @2.00 ____
FiFa & Costs Thereon............ @500 __ Petitions on Mihutes .......... @2.00 ____ '
Enter Judgement vs. State .............. 3.00 — Affidavite—Filed ............. @2.00
Bill of Coats to Comptroller ............. 2.50 — Exhibitg—Filed ............... @200
Copy—Final Order to Comptroller....... 2.50 —Rule Docket Entriea........... @200 ____
Certificate & Seal .. ........cvvviina. ... " 4.00 —— Probate State Witness......... @150 .
Commitment to Stat«g Pen, County — CapiasIssued................. @5.00
Jail or Workhouse .............. @3.50 _ _SiFalssued .................. @5.00 ____
Copy Indictment—State Pen ...... @2.00 _Copies Process Iassued ......... @1.50
Three Copies to Central Records e . Copies—Other ................ @2.00
_for Sentence of One Year or — Filing—Other................. @200
More in County Jail or
Workhouse ................0.0L @6.00 Appeal:
Notice to State Election | File Bill of Exceptions ........... @200 _____
Coordinator upon Conviction Enter Order of Appeal ........... @3.00 ____.
of Infamous Crime.................... - File Procendendo ................ @200 ____ s
SHERIFF ArreatFee.................... @10.00 — G.J. Subpoenas.......... @250
ExCapias................o.L. @10.00 _____ — State Subpoenae ......... @2.50 .
Ex AttachmentorSiFa ...... @ 600 Nulla Bona Return FiFa ..... @250 ____
TakingBond ................. @ .50 s
CFFICER Inside State : -{Statement Attached) -
TRAVEL QOutside State (Statement Attached) —_—
$
' |
GENERAL | Affidavit & Warrant............... 4.00 —._ State Subpoenas .............. @2.00
SESSIONS | Docketing .........ovvvveinn,,, 2.00 — Mittimus ..................... @2.00
COURT Judgement ........................ 3.00 —DBond ... @2.00 o] e -
CLERK BillofCost .........coiveii..... 3.00
3
' STATE Name & Address Per Diem & Mileage Total
WITNESS
’ Name PerDiem __ ___ Days @. =
Address ~ Mileage . Miles @ = =
Name : PerDiem___ Days @ — =
Address : Mileage =~ Miles @ = =
Name PerDiem —___ Days @ —_
Address Mileage ____ Miles @ = =
I
Additional Witnesses (list on back of this Bill of Costs) -
Note: Copy of petition and court order must be attached authorizing travel and per diem
of witnesaes from out of state, ' $
OTHER Jury—Meals & Rooms (Jury Bills & Receipts Attached) —_—
Diagnostic Fee (Order and Statement of Fee Attached) -
Emergency Hospitalization (Claim Attached) _—
Appeal Cost Transcript [T.C.A. § 8-21-501] 561.45 (%
5 ’+ Le TOTAL o 19561 .45

CT—0086
(Rev, 1981}



CERTIFICATE AND SEAL OF CIRCUIT COURT CLERK

STATE OF TENNESSEE )

)
COUNTY OF SEVIER ) Ss

I, Helen K. Loveday, Clerk of  the Circuit:Court
.for the County of Sevier, in the State aforesaid, .do certify
that the foregoing is a correct transcript of the

RECORD ON ~__APPEAL

and proceedings had in said Court in the case heretofore
prosecuted and determined thereon, between

STATE oF TENNESSEE

GARY WAYNE SUTTON AND JAMES ANDERSON DELLINGER

?

as the same remains of record in said Court.

IN TESTIMONY WHEREOF, I hereunto subscribe my name and

affix the seal of said Court at office, in' Sevierville, Tennessee,

on the 3RD QF MARCH in the Year One Thousand

Nine Hundred and ninety-four and  in the 217 th year of

American Independencé.

- P
IO AN
CIRCUIT COURT CLERR4?QETJ:5EL§
. f:l?‘ -

-
=5

SEVIER COUNTY, TENNESSEES

S47



