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State vs. Sutton & Dellinger

"Come on over, and leave that boy alone."

Q. And would it be fair to say that she told you on
more than one occasion, maybe four or five, that she didn't want
you to tell any of her people that she was over there?

aA. She might have said it twice. I remember more than
once, but...

MR. MILLER: That's all I have, Your Honor.

THE COURT: General Schmutzer?

* &
CROSS-EXAMINATION
BY GENERAIL SCHMUTZER:
Q. Mr. Drinnon, you were in there a short time, what,

about 10 or 15 minutes?

A. Yeah, if that long.

Q. Had about time for one beer?

A. One beer.

Q. You left, and they were all still there?

A. Yeah,

Q. You never saw her when she was talking to the girl

at the bar there, did you? You never overheard any of that, diad
you?

A. I don't recall any of it, no.

Q. In any event, while you were there she appeared to
be pretty well drunk?

A. She was —— like I said, I never seen her drinking

Jenny S. Brookshire, OCR Testimeny of: Drinnon
Fourth Judicial District, State of Tennessee Cross Examination by: Schmutzer
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anything, but I could tell, yeah, she had been drinking.
Q. And in fact, I believe you told them that she
appeared to be drunker than the men?

A. Yeah.

Q. That's all.
THE COURT: You may step down. Is he free to go?
MR. DANIEL: Yes, Your Honor.
THE WITNESS: And you didn't want to see me or
nothing?
THE COURT: Bye. As long as they got you here.
Mr. Miller, anything further?
MR. WEBB: Your Honor, that's our proof.
THE COURT: So Mr. Sutton rests, and Mr. Dellinger
rests. Okay. ;eneral Schmutzer, if you will
approach.
(A bench conference is held on the record, to-wit:)
GENERAL SCHMUTZER: We will have three, possibly
four witnesses that could be fairly 1long, Your
Honor.
THE COURT: Okay. The -- I don't want to get in
a situation of...
GENERAL SCHMUTZER: Reversal.
THE COURT: ...going all night.

MR. WEBB: How long do you think it will 1last,

General?
Jenny S. Brookshire, OCR Testimony of: Drinnon
Fourth Judicial District, State of Tennessee Cross Examination by: Schmutzer
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GENERAL SCHMUTZER: I don't know, but I think it
will last a while.

MR. WEBB: Who have you got? Do you know now?
GENERAL SCHMUTZER: I know some, but I've got to
go back over everything, obviously, because there's
a lot of things that were said...

THE COURT: I take it Turner will be one of them,

and...

GENERAL SCHMUTZER: Right, and possibly David
Davenport again, bhut Turner for sure. You've
Clabo, you've got —-- you've got possibly Widener

again, and you've got...

THE COURT: Okay. Well, I think one of those cases
that Judge Porter's got reversed on was where
everybody agreed to go on, didn't they?

MR. WEBB: We agreed to go on.

THE COURT: And they did in that case, too, that
got reversed.

MR. WEBB: Everybody else does, so we agree to go
on, Judge, all night, if necessary.

THE COURT: I will adjourn, and start at 9:00 in
the morning. If you've got any -- I have told you
I'm going to charge first degree murder, second
degree ﬁurder, the ~- what are you asking the Court

to charge on the arson charges, General Schmutzer,

Jenny S. Brookshire, OCR Testimony of: Drinnon
Fourth Judicial District, State of Tennessee Cross Examination by: Schmutzer
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or have you had a chance to think about that yet?
GENERAL SCHMUTZER: I haven't had a chance to look
at it vyet.

THE COURT: Okay. Think on that over the night.
MR. DANIEL: Are we trying the arson case, too,
Judge?

THE COURT: Of her car.

MR. WEBB: 1Is that arson, or burning of personal
property?

THE COURT: That's all I'm going to charge, isn't
it, burning of personal property. I'm sorry. And
if you want me try those others, we can...

MR. DANIEL: Join them all together, and...

MR. WEBB: Might as well.

THE COURT: Better not do that. As I've already
said, if you've got any special charges, again, I
will give you an opportunity -~ after the proof
is in, I'1l1l take a break, we'll talk about charges,
and if you want te look at any of my charges, fine.
I will charge, of course, the expert witness, the
alibi defense, the other crimes evidence, and...
MR. WEBB: I might like -~- is that from T.P.I.
Or...

THE COURT: Yeah, 3705.

MR. WEBB: And that's directly from T.P.I.?

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee

Testimony of:
Cross Examination by:

Drinnon
Schmtzer
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THE COURT: Yes, 3705.

MR. DANIEL: Thank you, Your Honor.

THE COURT: Okay. And then anything else that is

relevant, the Court will certainly consider that.

Okay.

(Said bkench conference being completed, the

following proceedings are had in open court.)

THE COURT: ladies and gentlemen of the jury, you
have heard both cases in chief by the State of Tennessee, and
by the defendants in this case. Because of the late hour --
there may be some rebuttal testimony in the morning offered by
the State of Tennessee. Because of the late hour, I am going
to recess until 9:00 a.m. in the morning. After the final proof
is in in the morning we will hear closing arguments. I will
charge the jury, and you will retire at that juncture for your
deliberations.

So I hope all of you have a good night. As I told
you before, don't watch any news broadcast, listen to any news:
broadcast, or read any newspapers, and don't discuss the case
at this juncture, because all of the proof may not be in. So
we will see you in the morning. All rise for the jury. Good
night.

(JURY OUT)
THE COURT: Is there anything, counsel, that the

Court needs to take up tonight?

Jenny S. Brookshire, OCR Testimeny of: Drinnon
Fourth Judicial District, State of Tennessee Cross Examination by: Schmutzer
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MR. WEBB: Your Honor, we want to renew our motion

for judgment of acquittal on...

THE COURT: I will hear your motion if you want me

to ~- if you want to make it tonight you can...
MR. DANIEL: Do we do it before rebuttal,

Honor? I don't know if we do,

Your

MR. WEBB: I think we can do it right now at the

end of our proof.

THE COURT: You may do it now 1f you want to, and

if you want to wait until after rebuttal, you're certainly

entitled to do that, Mr. Daniel. I will leave that up to you.

MR. WEBB: You're going to give us the option,

though, to raise that in the morning?

THE COURT: Yes, sir, I sure will. That's your

privilege. Okay.

MR. WEBB: We'll wait and see.

THE COURT: Okay, that will be fine, Mr. Daniel.

The Court stands adjourned until 2:00 a.m.

L

Jenny S. Brookshire, OCR Testimony of:
Fourth Judicial District, State of Tennessee Cross Examination by:

Drinnon
Schmutzer
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THE COURT: You all may be seated. Gentlemen, do
you all have a motion?

MR. WEBB: Yes, Your Hoconor.

THE COURT: Is it a renewal of the other motion,
Mr. Webb?

MR. WEBB: Your Honor, what I'm going to do, just
to take a moment of the Court's time, is once again renew the
motion for judgment of acquittal that was made on behalf of Gary
Sutton at the end of the State's proof. We would renew that
motion at this point for those same reasons.

I'd like to take just a minute, Your Honor -- the
course of this trial has taken some turns in it, but I think the
-— most of the proof that has come out is that there -- it
started with the State's first witness, John Brown, with respect
to Mr. Dellinger's statement that he was going to wipe out the
whole hill of Griffins.

Now, from that point, the jury has heard evidence
that, if believed, could point towards Mr. Dellinger as having
some invelvement in one or more of these deaths. And I probably
missed some of the things, but we know we've got a -- we've got
that statement to begin with, then we carry on, and we've got
shotgun shells, we've got a 303 shell, and we've got a rifle
that that 303 shell matches with. We've got the shotgun shells
at the Tommy Griffin scene that matches the shotgun shells found

on Mr. Dellinger's property.

Jenny §. Brookshire, OCR
Fourth Judicial District, State of Tennessee

Page 2007




LASER STOCK FORM B

THE CORBY GROUP 1-800-255-5040

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

February 24, 1993
State vs. Sutton & Dellinger

All those things point in that direction towards
Mr. Dellinger. None of those, if you look at it just from that
point of view, has any connection to Gary Sutton -- none of that
physical evidence, or that statement.

THE COURT: Mr. Webb, the Court don't mean to cut
you short. I have heard all the proof, and I have previously
ruled, and I reaffirm the ruling that there is powerful evidence
in this record which, if believed by this jury, would connect
your client and Mr. Dellinger together on all times pertinent
throughout this particular time frame. Again, what the jury
believes, and what they believe is their —-- it's up to them, and
so that's not for this Court to determine. The issues on the
evidentiary matters, of course, the Court has already rule on
those either correctly or incorrectly, and I stand by those
rulings. Is there anything else that you all want to put in the
record that has transpired?

MR. WEBB: Your Honor, give me just one or two more
minutes, and I beg the Court's indulgence, but for the reasons
I've just stated, I would renew the motion for severance, and
I understand the Court's overruled that, and I don't want to
take up much of the Court's time.

I want to talk just a minute on -- if the Court -
- if the jury believes, and takes these things, they may have
a belief that Mr. Sutton was present, and as the Court

understands, and the law reccgnizes, presence alone 1is not

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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enough to convict.

THE COURT: Right.

MR. WEBB: What I -- I submit to the Court that
there's no proof in this record that Mr. Sutton participated,
even 1if you assume presence, there is no proof that he
participated or took any action, nor shared any intent, and I'm
going to ask the Court to -- in other words, there is not proof
in that sense of first degree murder on Mr. Sutton's behalf, and
I ask the Court to consider making a ruling on that in the sense
of dismissing the first premeditated charge.

THE COURT: The State's case is based, obviously,
entirely upon circumstantial evidence. There is testimony in
the record, if believed, that places Mr. Sutton and Mr.
Dellinger together. 1In particular, the testimony concerning the
activitles at the Howie's Hideaway Lounge taken with all the
other evidence makes it a jury question for this -- in this
case, for the jury to determine who they believe, and what they
believe. So for that reason, the Court respectfully overrules
the motion for judgment of acquittal and severance.

MR. WEBB: Your Honor, I would -- just a couple
more things. I want -- I'm not going to go into the details of

it, but this corpus delicti issue, we would move -- aver that

the State has not proven that, no criminal instrumentality in
the death of Connie Branum that can be shown, and that is an

essential element of their case in chief, vis-a-vis, corpus

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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delicti, and we would ask the Court to rule in our favor on that
issue.

THE COURT: The Court -- as the Court has
previously ruled, the entire circumstances of the location, the
expert testimony as to the cause of death, which could
certainly, if believed, create a reasonable inference that the
cause of Ms. Branum's death was by reasons other than her own
self destruction.

MR. WEBB: And an appropriate...

THE COURT: And as 1've already ruled, as the Court
understands the law, it has never been the law in the State of
Tennessee that the State of Tennessee, i.e., the government, had
to prove exact cause of death.

MR. WEBB: My scientific means.

THE COURT: Right, by any other means. The State,
as well as the defendant, is entitled to rely upon all the
logical inferences drawn by the proof, and in this case, that
is certainly enough, I think, to create a jury gquestion.

MR. WEBB: Your Honor, two more brief matters. The
Court, at some point, will have to charge this jury on certain
things, and at the appropriate time, I would like, either here
or somewhere, to talk to Your Honor about charges...

THE COURT: Sure,

MR. WEBB: ...that we would 1like for you to

consider.

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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THE COURT: 1I've told all counsel, I will give you
every opportunity to submit the written charges that you want
the Court to consider, and I always do that -- I always let you
look at mine, and that's fine.

MR. WEBB: 1 just wanted to remind the Court of
that. Your Honor, I apologize for the delay this morning, and
I think the Court understands there was reasons behind that that
were reascnable.

THE COURT: I'm well aware of the circumstances,
and I thank counsel on all sides for the efforts they have made
in this case, and I understand.

MR. WEBB: And I would thank General Green and
General Schmutzer for that time that we needed.

THE COURT: That's what we're here for.

MR. WEBB: That was a decent thing. Your Honor,
I'm going to yield -- I think co-counsel, maybe, wants to put
something else on the record, and I don't know if they would
want to approach on that issue or...

THE COURT: I'l1l leave that up to everyone's(
option. If everyone agrees to do it at the bench, you can, or
if you don't agree, it may be stated...

MR. DANIEL: Your Honor, in the defendant's proof,
we have introduced some headlights that was taken from the car
in question, the Camaroc that belonged to Gary Sutton. I asked,

and Your Honor granted -- an officer went to the car, watched

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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the headlights removed, and brought them in to the courtroom
sealed. |

There has been some testimony that they headlights,
and there was one headlight that was not like the others, which
I noticed when we took it out of the box. There is also some
dates on there which may indicate that it was manufactured, or
at least the lot number was, shortly before this incident
occurred, which would be after the time the defendant testified
that he changed the light bulb.

There's so many options that's developed in this
that —-- one option being that since the car has been in custody
of other parties, someone has changed the light bulb. That's
a possible option. Our client was in jail during this peried
of time, and obviously could not have done it anywhere from
March the 5th on.

It caught me totally by surprise. With all of the
proof that we had heard from neighbors, the constable, other
witnesses that -- photographs that the headlights were burning. .
And for that reason, we feel like we needed to contact somebody
with the -- that manufactures these in order to try to find out
when they were manufactured -- what numbers they were.

I felt like that there would be proof that it was
made afe£ the time that the defendant said he put it in the car,
but before the time when the alleged crime was supposed to have

been committed. I -- probably, it's a question for the jury as

Jdenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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to what weight they want to give that testimony, but I think we
would ask Your Honor for a special charge that if someone that
has -- trying to help the defendant has ultimately drowﬁed him,
so to speak, we need some kind of special charge that if someone
has done something with some evidence, and this was not at the
direction of the defendant, that he should not be held
responsible for this.

This is a possibility that something -- I don't say
it is, but I think we just need a special charge on that, Your
Honor.

GENERAL SCHMUTZER: We would certainly object, Your
Honor. That charge would not be supported by any proof in this
record. The proof in this record is clear. It was in his
family's hands:; three different ones have had the vehicle, képt
it, and told this Court and jury from the time they got it right
on that no one has tampered with these headlights. It's a
matter to be considered like any other matter. And certainly,
that type of charge would not be proper, and I don't know of any-
law that would say that -- it's just a matter of, quite frankly,
getting -- if his client sinks, his client sunk himself.

THE COURT: For the record,_the Court was advised
of this situation last evening after we had concluded our
activities in court. When it was brought to the Court's
attention, the Court advised that it be brought to all counsel's

attention, if it had not, in fact, already been done.

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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This is a grave, grave matter, as grave as any I've
ever seen as a lawyer or a judge. It is devastating, or could
be, depending on what the jury determined the facts to be.

Counsel for the defendant has properly and duly
brought it to the Court's attention, brought it to their
clients' attention. Because of what has transpired this
morning, I know that it has been further explained to the
defendants. They choose to go on. That is their option. That
is their peril.

This Court, as stated by General Schmutzer, and I
think correctly, this Court is not aware of any instruction that
it can give in regards to how the jury may consider the
credability of any witness. That is -~ it is contained in the
general charge that all of you have heard this Court give
before., That is what the Ccourt will do.

If evidence was offered by anyone in this Court
that turns out to be purjury -- that is a peril anyone runs when
they swear under oath to testify truthfully, and I have no
control over that other than I will charge the law as I
understand it. If perjury has been committed by anyone who's
testified, that, as I say, is their problem. That is their
peril.

It may work to the detriment of either or both of
these defendants. That has been explained to you, gentlemen.

The decision as to whether to proceed is yours. But that -- if,

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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in fact, that testimony turns out to be in error to the jury's
satisfaction, it could be devastating to you. So I've said all
I have to say.

MR, MILLER: Your Honor, on behalf of Mr.
Dellinger, we would move the Court for a severance because of
the prejudice of this evidence that was offered that we had no
control over. Of course, it was offered by the co-defendant,
and we've been joined together for triai, and we have no control
over it, and it certainly prejudiced us without us having
anything to do with it. '

THE COURT: The Court realizes, again, the severity
of the problem. These clients own =-- strike that. These
defendants' own statements placed them together throughout this
period, other witnesses placed them together. There is
absolutely no reason, other than the facts themselves, that
create a problem for these defendants in being tried together,
but under the law, these defendants should have been tried
together, and they are tried together, and the evidence comes
in as it comes in. That's the law.

MR. WEBB: Your Honor, one other thing, and I beg
the Court's indulgence. I want to make sure for the record that
we have -- on behalf of the defendant Sutton that we have
renewed our motion for judgment of acquittal with respect to the
death penalty.

THE COURT: Overruled.

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee.
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MR. WEBB: I understand -- for the reasons welve
earlier stated.

THE COURT: Overruled. Yes, sir. Gentlemen, do
you need anymore time based on what the Court's said? The
Court's ready to go, the jury's ready to go. 1It's...

MR. WEBB: Your Honor, I think we are ready to
proceed.

THE COURT: Very well. Bring the jury in.

(JURY IN)

THE COURT: Waive the call for the State?

GENERAL SCHMUTZER: Yes, Your Honor.

THE COURT: FYor the defense?

MR. MILLER: Yes, Your Honor.

MR. DANIEL: Yes, Your Honor.

THE COURT: You may be seated. Ladies and
gentlemen of the jury, I know you have been here since before
9:00. There has been, obviously, a very substantial delay. It
is truly unavoidable, and I ask you, and I hope, and I know that
you would not hold that against either the defense or the State
of Tennessee. If you feel like you've got to blame somebody,
blame me. But it was unavoidable, and I'm sorry, but as you
know, this is a serious matter, and the Court had other things
to consider. General Schmutzer, you may proceed to call your
next witness, sir.

REBUTTAL:

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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GENERAL SCHMUTZER: The State calls Investigator
Gary Clabo.

LR

GARY CLABO was called, and being duly sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY GENERAL SCHMUTZER:

Q. For the record, sir, you are the same Gary Clabo
that testified earlier in this trial?

a. Yes, I am.

Q. Sir, at that time you testified that you -- let me
ask you this. Did you take a statement from Carolyn Weaver?

A. Yes, I did.

Q. And who was present when you took that statement?

A. Detective Donnie Hﬁskey of the Sevier County
Sheriff's Department.

Q. When did you actually talk to her, or get the
information that was in the statement?

A. March the 5th of '9z2,

Q. Okay, sir. I'll show you what's been filed as
Exhibits #49 and #50. After you talked to her -- during that
time that you talked to her, did you or Donnie HusKkey, or anyone
else threaten her, yell at her, or do anything out of the way
with her?

A. No, sir.

Jdenny $. Brookshire, OCR Testimony of: Clabo
Fourth Judicial District, State of Tennessee Direct Examination by: Schmutzer
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February 24, 1993
State vs. Sutton & Dellinger

After you got that information -- did she sign any
the 5th when you took it?

No, she did not.

Okay, sir. What did you all do then?

We left the Cherokee Apartments where we took the

All right, sir. And did you draw up a statement?
Yes, sir,

But you say she didn't sign it? When did she

ultimately sign the statement?

A,
0.
A.
Q.
to read it?
A.
0.
A.

Q.

On March the 9th of '92,
And where was this?
That was at the Sevier County Sheriff's Department.

Before she signed it was she given an opportunity

Yes, she was.
Did she read it?
Yes, she did.

In reading it, was she given an opportunity to make

any changes she wanted to make in it?

A. = Yes,

0. And did she make any changes in it?

A. Yes, she did.

Q. Specifically, what changes did she make?

A. She changed the word "all" in her statement to
Jenny S. Brookshire, OCR Testimony of: Clabo
Fourth Judicial District, State of Ternessee Direct Examination by: Schmutzer
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February 24, 1993
State vs. Sutton & Dellinger

"most," and initialed it.
Q. All right, sir. And that's what appears in #49,

is that correct?

A. Yes, it is.
Q. I believe in #50 -- that's the statement without
her signature -- that statement was prepared before she had an

opportunity to read it, and sign it, and correct it, is that
right?

A. Yes, that's correct.

Q. Now, at the time that she came back in, and made
this =-- and signed this, and made this change, did you all =--
did you or anyone threaten her in any way?

A. No, sir, I did not.

Q. Did she tell you, =2ir, those facts that are set out
in that statement, and specifically with regard to what she had
done on Friday, February the 21st?

a. Yes, she did.

Q. I believe on the statement it shows that as March:
21st, but that obviously would be a misprint, is that correct?

A, Yes.

Q. March 21st, 1992 hadn't occurred yet?

A. No, it had not.

Q. And she understood that, of course, that you were

talking about the Friday, February 21st?

A. Yes.
Jenny S. Brookshire, OCR Testimony of: Clabo
Fourth Judicial District, State of Tennessee Direct Examination by: Schmutzer
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State vs. Sutton & Dellinger

GENERAL SCHMUTZER: You may Cross examine.

THE COURT: Mr. Miller?

MR. MILLER: ©No guestions, Your Honor.

THE COURT: Mr. Daniel?

MR. DANIEL: No questions on this, Your Honor.
THE COURT: You may step down, Mr. Clako.
GENERAL SCHMUTZER: Call Sheriff Ogle.

* %

DON OGLE was called, and being duly sworn, Wwas

examined and testified as follows:

DIRECT EXAMINATION

BY GENERAL SCHMUTZER:

Q. State your full name and position, please, sir.

a. Don Charles Ogle, Sheriff of Sevier County.

Q. In that capacity, sir, your department was
investigating the death of Connie Branum?

A. That's correct.

Q. And were you being assisted by the T.B.I., and in.
particular, Agent David Davenport?

A. That, too, is correct, sir.

Q. Back in March, sometime before March the 9th of
1992, sir, did you -- while the defendant Sutton was
incarcerated there in your jail, did you contact Agent Davenport

relative to coming to the jail to talk to the defendant Sutton?

A, I did.
Jenny S. Brookshire, OCR Testimony of: Ogle
Fourth Judicial District, State of Tennessee Direct Examination by: Schmutzer
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February 24, 1993
State vs. Sutton & Dellinger

And what occasioned that, sir? What brought that

One of our jail personnel stopped me during the

course of the day, and informed me that Mr. Sutton wanted to

speak.
Q.
Davenport?
A.
Q.
A
Q.
defendant?

A.

Q.

Did you advise this -- did you contact Agent

I contacted his office, yes, sir.
And did you advise him that -- of this?
I did.

Did he later come to the jail to speak with this

Yes, sir, he did.

Did you assign any one of your detectives to

participate in that interview with him?

A,
Q.
A.
Davenport.
Q.

A.

Q.

first name?

Al

I did.
And who was that?

I assigned Detective Mark Holt to accompany Agent

Was it Mark Holt or Mark Turner?
I beg your pardon, Mark Turner.

They both happen to be detectives with the same

That's correct.

GENERAL SCHMUTZER: You may cross examine.

Jennty S. Brookshire, OCR
Fourth Judicial District, State of Tennessee

Testimony of: Ogle
Direct Examination by: Schmutzer
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February 24, 1993
State vs. Sutton & Dellinger

THE COURT: Mr. Miller?
MR. MILLER: No questions.

THE COURT: Mr. Daniel?

kk
CROSS=-EXAMINATION
BY MR. DANIEL:
Q. Sheriff, you weren't present when this statement
was taken, were you, sir?
A. No, sir, I was not.

Q. And you had no further contact after turning it
over to Detective Turner, is that correct?

A. That's correct, sir.

Q. When did you contact Mr. Davenport?

A. The day —-- the day that the officer mentioned it
to me, I contacted the office, and I'm not sure at this point,
sir, whether I had to do it by paging Mr. Davenport, which I
most often did. I had to page Mr. Davenport when I needed to
speak with him.

Q. And that would be March the 7th, is that correct?

A. To the best of my recollection it was March the
7th.
Q. Thank you.
GENERAL SCHMUTZER: That's all, Sheriff, you may
come down. Call Detective Mark Turner.
* %
Jeruty S. Brookshire, OCR Testimony of: Ogle
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel

Page 2022




LASER STOCK FORM B

THE CORBY GROUP 1-800-255-5040

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

February 24, 1993
State vs. BSutton & Dellinger

MARK TURNER was galled, and being dulvy sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY GENERAL SCHMUTZER:

Q. State your full name, please.

A, Detective Mark Turner.

Q. And where are you employed?

Aa. Sevier County Sheriff's Department.

Q. And how long have you been employed in that
capacity?

A. Ever since September of '90,.

Q. And I'1ll ask you, sir, if back in February or March
-- let me ask you this. Were you involved, sir, in the

investigation that came about as a result of the finding of

Connie Branum's body over at Clear Fork?

Al

Q.

Yes, sir, I was.

During the course of that investigation, did you

have an opportunity to view this defendant's automobile?

A. Yes, sir, I did.

Q. And where was this?

A. It was on Ingle Town Road —-- Ingle Hollow Road, I'm
SOXry.

Q. And where is Ingle Hollow Road located?

A. It's off of Chapman Highway.

Q. When you first observed the vehicle, where was it?
Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Direct Examination by: Schmutzer
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February 24, 1993
State vs. Sutton & Dellinger

It was in the driveway of Jimmy Sutton's residence.

All right, sir. And what was the reason for you

making a note that vehicle?

A.
Weaver for
Q.
girlfriend
A.
Q.
- where was
A.
residence.
Q.
automobile?
A.
Q.
A.
Q.
the second

AI

We were in the process of trying to find Carolyn
interview process.
Did you understand Carolyn Weaver to be the
of Gary Sutton?
Yes, sir, I did.
When you observed Gary Sutton's automobile there -
it again?
It was parked in the driveway at Jimmy Sutton's
All right, sir. And did you subsequently see that
Yes, sir, I did.
When was saw it were the headlights on or off?
At the time -- which time?
The second time. Where were you when you saw it
time?

I was parked at the Buckskin Trading Post on

Chapman Highway.

Ql

Did you observe this vehicle again later at that

time when you were at the Buckskin Trading Post?

A.

Q.

Yes, sir, I d4did.

When you observed it at that time, sir, were the

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee

Testimony of: Turner
Direct Examination by: Schmutzer
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February 24, 1993
State vs. Button & Dellinger

headlights on or off?

A, It had the headlights on.

Q. All right, sir. Did you observe anything about any
of those lights, and whether they were all on and burning or
not?

A. Just at the time I seen it, it just had one burning
headlight.

Q. All right. Were one of the headlights burned out?

A. Yes, sir.

Q. Oor it was out?

A. Yes, sir.

Q. How did you know this was one in the same car?

A. I ran the tag registration on it, and it come back

registered to Mr. Sutton.

Q. And do you have the radio logs to show that you had
done that -- the day you did that?

A. Yes, sir, I do.

Q. And you have the log in front of you there. Does
this show that as being logged in on what date?

A. March the 2nd of 1992.

Q. And what does that show the license number that you
asked to be run?

a, It was X-ray, Robert, Mary, 144.

Q. Okay, sir, and do you have a certified copy of
that?
Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Direct Examination by: Schmutzer
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February 24, 1993
State vs. sutton & Dellinger

A. Yes, sir, I do.
GENERAL SCHMUTZER: May that be filed, Your Honor?
THE COURT: Yes, it may.
(EXHIBIT #68 —~ Radio log; marked and filed.)

BY GENERAL SCHMUTZER:

Q. Does that show it being registered to Gary Sutton?

Aa. Yes, sir.

Q. Now, subsequently, on March the 9th, you were
present -- or were you present when the defendant, Gary Sutton,
was interviewed?

A. Yes, sir, I was.

Q. And who was there, also?

Aa. It was myself and Agent Davenport.

Q. What had occasioned you all to be talking to him
on March the 9th?

A, It came to —— Mr. Sutton wanted to speak to some
officers.

Q. All right, sir. Before you spoke to him, was there
any discussion had about him having an attorney?

A. Yes, sir, there was.

Q. Was he told that he c¢ould have his attorney
present?

A. Yes, sir, he was.

Q. Was he told specifically that if he wanted David

Webb present, he could have him?

Jennty S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Direct Examination by: Schmutzer
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him present.

Q.
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Q.

February 24, 1993
State vs. Sutton & Dellinger

Yes, sir, he was.

Did he tell you whether or not he wanted David Webb
Yes, sir, he told us at that time he did not want
Was he read his constitutional rights?

Yes, sir, he was.

Is it also noted on those constitutional rights

that it had been discussed with him about having an attorney?

A.
0.
A.

Q.

Yes, sir.
Did he sign those rights?
No, sir, he didn't.

Did he say =-- refuse to sign the rights? Did he

say he didn't want to speak to you, or that he wanted to speak

to you? What did he say?

A.
Q.
Aa.
Q.
A.
Q.

A-

Q.

He advised that he would speak to us anyway.
That he would or wouldn't?

He would, anyway, speak to us, yes, sir.

Did he say why it was he didn't want to sign it?
No, sir, he didn't.

Okay, sir. Did he, in fact, speak with you?
Yes, sir, he did.

And specifically, sir, in talking with you, did he

give you a statement, or was he asked about the headlights on

his automobile?

Jenrty S. Brookshire, OCR Testimony of: Turner

Fourth Judicial District, State of Tennessce

Direct Examination by: Schmutzer
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February 24, 1993
State vs. Sutton & Dellinger

A. Yes, sir, he was.

Q. And what did he say?

A, He said that he had one headlights out at that
time.

Q. Let me ask you this, sir. At any time, did he --
did you or -- did Agent Davenport make a statement and
contribute it to this man?

A. No, sir.

Q. The statement, and T take it you have seen that
statement?

A. Yes, sir.

Q. Exactly what it was this man told you all that day?

A. Yes, sir, it was.

Q. At any time, did Agent Davenport, or you, or anyone
else tell him that you'd make up what evidence they could to
convict him?

A. No, sir.

GENERAL SCHMUTZER: You may cross examine.
MR. MILLER: No guestions, Your Honor.,
*
CROSS-EXAMTINATION

BY MR. DANTEL:

Q. Mr. Turner, you say you first saw this vehicle,

which was the car that was invalved, on March the 2nd, is that

correct?
Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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state vs. Sutton & Dellinger

A. Yes, sir.

Q. And that would have been after both the Branum girl
had been found, and also, Tommy Griffin, is that correct?

A. Yes, sir.

Q. And if there was a light in here in these four
bulbs that came out of there, and so you'll understand, we had
an officer go take these lights out of that car. Were you
yesterday when that occurred?

A. No, I wasn't aware of that, no, sir.

Q. Okay. If there was one in there, then it would
have been put in after March the 2nd, which would have been
about the time that he was arrested, is that correct?

A, I couldn't advise.

Q. You don't know whe would have done that, or under
what circumstances, do you?

A. No, sir.

Q. Let's take it one step further. You brought the
car down here to the jail when he was arrested, which would have
been about what, March the 5th?

A. I don't recall that.

Q. Did you ever see the car down here?

A. No, sir, I didn't.

Q. Did you know some photographs were made of it down
here that --

MR. DANIEL: Where are those photographs? While

Jenry S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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State vs. Sutton & Dellinger

she's looking...

BY MR, DANIEL:

Q. If someone placed a light in that thing, and say
it was all burning today or yesterday, then someone had to put
a light bulb in there, didn't they?

A. They probably did, yes, sir.

Q. Because you say one of them was out?

A. Yes, sir.

Q. Not all four of them were out, is that my
understanding?

A. I just -- at the time I seen it, I just seen one
headlight on it.

Q. And you then -- you didn't examine the car when it
was down here at the jail when they had it on about the 5th to
determine whether or not the headlights were working...

A. No, sir.

Q. Okay. Let's go down to this date that you say that
you were with Detective Davenport or Agent Davenport, is that
correct?

A. Yes, sir.

Q. And he came over to the jail to talk to the

defendant, Gary Sutton?

A. Yes, sir.

Q. And you knew at that time -- you used a tape
recorder in your -- when you talked with somebody, you took tape
Jenny S. Brookshire, OCR Testimony of: Turner

Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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February 24, 1993
State vg. Sutton & Dellinger

recorded statements, didn't you, sir?
A. No, sir, not at all times, no, sir.
0. Did you take one of Jack Sutton that was tape
recorded?
A. No, sir, I didn't.
Q. Did someone with the sheriff's department take a
statement from Jack Sutton which was recorded?
A. I don't recall, sir.
Q. If you put your initials down, would that be "M.T."
-~ would that be your initials?
A. Yes, sir.
Q. And...
MR. DANIEL: May I have just a second, Your Honor?
THE COURT: Sure.

BY MR. DANIEL:

Q. You were not present when the statement was taken -
- recorded statement of Joyce Tipton, is that correct?
A, I don't recall. I was present with Jack Sutton.
I don't recall...
MR. DANIEL: May I approach the witness, Your
Honor?
THE COURT: Yes.

BY MR. DANIEL:

Q. Is this your initials that says, "Jack Sutton's

statement,™ the first page of his statement that was taken?

Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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February 24, 1993
State vs. Sutton & Dellinger

Where is it?
Right here.
Yes, that's it.
Is that yours?
Yes, sir.

So you did take, back on March the 4th, a recorded

statement from Jack Sutton, is that correct?

A. Yes, sir, I did.

Q. And that statement was regarding the...
GENERAL SCHMUTZER: I object, Your Honor, to what
the statement was regarding. He can't go into what
the statement was about. That would be the rankest
of hearsay.
THE COURT: At this juncture, that would be -- Mr.
Sutton has not testified, has he?
GENERAL SCHMUTZER: No.
BY MR. DANIEL:

Q. Did Mr. Sutton tell you that he...
GENERAL SCHMUTZER: I object, Your Honor, to what
Mr. Sutton has told him. That would be hearsay.
THE COURT: At this juncture, based on what I told
you yesterday on 803 and 804, I would have to
sustain that.
MR. DANIEL: Well, what I want to ask him, Your
Honor -- I don't disagree with Your Honor's order.

Jerny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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February 24, 1993
State vs. Sutton & Dellinger

May we approach?

THE COURT: Yes.

(A bench conference is held on the record, to-wit:)
MR. DANIEL: Judge, I wanted to ~- he took a
recorded statement of Jack Sutton. They were
together, as I understand -- they're both March the
4th.

THE COURT: Jack Sutton and...

MR. DANIEL: March the 4th is my understanding, and
that Joyce Tipton was there, also, and it was
recorded. She's testified, and we would like to
show that he took a recorded statement of Jack
Sutton.

THE COURT: If you want to ask him that...
GENERAL SCHMUTZER: VYour Honor, wailt one second.
He has already asked that, and he had already
testified that he did, and identified it. Now,
what he's asking -~ he's say, "What did Jack Sutton
tell you," and of course, he can't do that.

THE COURT: Right. I've already held that that...
MR. DANIEL: Well, what about Joyce Tipton, due to
the fact that she's testified.

THE COURT: As to her statement, anything that she
said in his presence, or the statement he took from

her may be asked about for purposes of impeachment.

Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee

Cross Examination by: Daniel
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B8tate vs. Sutton & Dellinger

GENERAL SCHMUTZER: Your Honor, unless he's —-- this
was his witness he put on. I can't believe that
he would try to impeach his own witness.

THE COURT: Under the rule, and under the Beoling
case, any witness may impeach. |
GENERAL SCHMUTZER: Then I would ask, Your Honor,
he be instructed only to go to those areas that
would go to impeachment because this is rebuttal.
He would not be permitted to go along to show that
she made these statements, The law is clear you
cannot show prior consistent statements unless
someone shows an inconsistent statement.

THE COURT: That's true, that's true.

MR. DANTEL: Your Honor, I want to show that he was
present on two tape recorded statements.

THE COURT: That's fine.

GENERAL SCHMUTZER: Well, I think he's...

THE COUﬁT: Well...

GENERAL SCHMUTZER: The question was, "What did he
tell you?" And I would object to that.

THE COURT: Right, and sustained on that. The
Court has already ruled on that.

GENERAL SCHMUTZER: TIf any of these statements are
passed to the jury, I'd ask that any portion of the

contents of the statement be marked out, and the

Jenrry S. Brookshire, OCR Testimony of: Turner
Fourth Judieial District, State of Tennessee Cross Examination by: Daniel
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and took a taped interview of Jack Sutton.

February 24, 1993
State vs. SButton & Dellinger

only thing that would be shown to him would be his
initials showing that he was present.

THE COURT: As to the statement of the -- of Ms...
MR. DANIEL: I don't intend to pass them, General.
GENERAL SCHMUTZER: Okay.

(Ssaid bench c¢onference being completed, the
following proceedings are had in open court.)

BY MR. DANTEL:

Mr. Turner, what I'm asking you, you were present,

We've established

that, is that correct, sir?

A.
Q.
same time,
A.
0.
A.

recall it.

Ql

Yes, sir.

And was it true that Joyce Tipton was there at the

and likewise gave a recorded statement?

Yes, sir.
And this was March the 4th of 19927

I believe I would have to look at the statement to

So when you took the statement, you say, from Mr.

Sutton on March the 9th, 1992, you were in the -- you tape

recorded your statement, didn't you, sir?

A,
Q-
statement?

A.

Some statements, yes, sir.

But Mr. Davenport didn't want to tape record this

No, sir, I don't think so, no, sir.

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee

Testimony of: Yurner
Cross Examination by: Daniel
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State vs. Sutton & Dellinger

Q. Did you hear Mr. Davenport say that he didn't tape
record statements?
A. No, sir.

Q. You know that he did tape record the statement of

Mr. -- Miss Joyce Tipton -- was he present when that was tape
recorded?
A. Who are you talking about, sir?

Q. Mr. Davenport.

A. No, sir, I don't believe he was.

Q. You don't think he was present at that time?

A. Joyce Tipton?

Q. Yes.

A. No, sir, I don't think so.

Q. Then you say that he called you to go with him to
take this statement, is that correct?

A. I was told by Sheriff Ogle to go with, and assist
Mr. Davenport.

Q. You knew at that time that the defendant was under
arrest?

A, Yes, sir, I did.

Q. And you knew that he had employed counsel, or had
at least contacted counsel prior to that time?

a. He advised us that he talked to Mr. Webb.

Q. And you had his statement which had been given on

the 28th of February, 1992, didn't you, when you took this

Jenry S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel

Page 2036




LASER STOCK FORM B

THE CORBY GROUP 1-800-255-5040

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

February 24, 1993
State vs. Sutton & Dellinger

statement?

A. From Blount County?

Q. Yes,

A, I don't believe I had it at that time, no, sir.

Q. Had you seen it or heard it at that time?

A. No, sir, I hadn't.

Q. You know, then, at that time that he told the
Blount County officers that he didn't want to talk to any
officers, and he wanted his counsel present, is that correct?

A, No, sir, I wasn't aware of that.

Q. You wasn't aware of that?

A, No, sir.

Q. Well, when it came time to witness the rights, you

were not present, were you?

A. Yes, sir, I was.
MR. DANIEL: May I approach the witness, Your
Honor?

THE COURT: Yes.

MR. DANIEL: To save some time, may I use this
pheotocopy?

THE COURT: Without objection.

BY MR. DANIEL:

Q. To save us a little time, I'll show you something,
Mr. Turner. This is a copy of what's been filed an exhibit

previocus here. Do you recognize that?

Jenny S. Brookshire, OCR Testimony of: Turner
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Yes, sir, I do.

And I notice that you were not present when that

was given, were you, sir?

A.

Q.

A.

Q.

A.

Q.

A.
sir.

Q.
brought down

Yes, sir, I was.

Well, now, did you witness this?

Yes, sir, I did.

And that's your signature?

No, sir, that's David Davenport's signature.
So he signed your name to it?

Yes, sir, I told him to sign my name to it. Yes,

Okay. Now, at that time, you know that he was

there at 11:40 a.m., is that correct?

A. I think that was the time, yes, sir.
Q. And they started advising him of his rights, and
it says then -- you witnessed it, and you witnessed it at 11:45

a.m., is what time you advised him of his rights, isn't that

correct?

Aa.

Q.

I did not advise him of his rights.

Did you witness that -- Mr. Davenport write that

time down, 11:457?

Aa.

Ql

Yes, sir, I did.

You know at that time he wasn't even out of the

jail and down there, isn't that correct, Mr. Turner?

A. No, sir.
Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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Q. Have you reviewed the jail records?

A, No, sir, I haven't.

Q. There was questions brought up then about this
headlight, of course, weren't they?

A, Mr. Davenport asked him about his vehicle, and he
said he had a water pump that was bad, and he asked him if he
had a headlight out, and he stated, "Yes, I did."

Q. He told you the reason he had the water pump bad
-- that he had left his car at his brother's, and driven his
truck on that Friday, is that correct?

A. Yes, sir.

Q. Denied to you that he had ever killed anyone?

v A. Yes, sir, he did.

Q. And then he was arrested, what, on March the 5th?

A. Yes, sir.

Q. You don't know what happened to his car after that,
or who took possession of it, do you?

A. No, sir, I don't,

Q. Was it -- did it stay over here at the jail for a
period of time, do you know?

a. I couldn't advise, no.

Q. You never saw the car after that -- see it driving
up and down the road then, 1 take it, did vyou?

A. No, sir, I didn't.

Q. And that date that you said -- the last time you
Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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saw it was what, March the 2nd?
A. March the 2nd, yes, sir.
Q. Would that be late in the afternoon, or do you have
a time log on that?
A. It was late, and dusty dark, yes, sir.
Q. Do you have a log that shows when that was made?
A, Yes, sir.
Q. May I see that, sir?
MR. DANIEL: May I approach the witness?
GENERAL SCHMUTZER: May a copy of that be filed,
Your Honor?
THE COURT: Yes, it may.
(EXHIBIT #69 - Log; marked and filed.)

BY MR. DANTEL:

Q. And that was at 17:14. What time would that be?

A. That would be at 5:15.

Q. 5:157?

A. Yes, sir.

Q. Did he even have his headlights on at that time?

A. No, sir, the vehicle was still parked at that time.

Q. Are you familiar with how the jall works over here?

a. Some, not that nmuch.

Q. You know that you keep -- are you familiar that
they keep records of everything that moves, such as 11:36, 11:42

—-= the correct time over there of things that happen within the

Jenny S. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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jail, is that correct?

A. Yes, sir.

Q. And you know that -~ where -- did you go get Mr.
Sutton out of jail, and take him down to the interview room?

A. No, sir, I didn't.

Q. You know he was brought down there by Sargeant
Mayes and Mr. Clayton, do you now that?

A. I don't know who was brought -~ brought him to the
holding room. I don't know who brought him.

Q. And I'll ask you to look at -- how far is that from

where you all took the statement?

A, From where?

0. From where he was in the jail to the interview
room?

A, I didn't know where he was...

Q. Would you say at least the time you go through
checking them out, locking the doors, and unlocking them --
approximately five minutes, would that be correct?

A. I guess.

Q. If someone testified about five minutes, you
wouldn't disagree with that?

a. That would be close, I'd say.

Q. I notice that this is 11:42, and there has been
something whited out, and something else written in there. Who

is -- what 1is that?

Jenny 5. Brookshire, OCR Testimony of: Turner
Fourth Judicial District, State of Tennessee Cross Examination by: Daniel
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A. It looks like Chief VonCannon, or something like
that. I don't...
Q. Do you know what was in there before that was
marked cut and changed?
A. No, sir, I don't.
Q. And you will agree with me that's the only changed
portion on that entire page for that time, isn't it?
A, That's what it looks like, yes, sir.
Q. Can you read then what time it was that he was
taken from his jail cell down there?
A. It says here at 11:42.
Q. And you don't know what this would be -- why that
would be whited out?
A. No, sir.
MR. DANIEL: May we pass that to the jury?
THE COURT: You sure may.
BY MR. DANIEL:
Q. Mr. Turner, let me ask you a couple more questions.
You say that you saw this car on March the 2nd, and the
headlights were burning, is that correct?
A. One headlight was on at the time I saw it.
Q. Where was this car at that time?
A. At the time I seen it with the light on?
Q. Yes,.

A. It come out Ingle Hollow Road onto Chapman Highway.

Jentty S. Brogkshire, OCR Testimony of: Turner
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Page 2042




LASER STOCK FORM B

THE CORBY GROUP 1-800-255-5040

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

0.
A.
Q.

law to drive
A.
Q.
A.
Q.
A.
Q.
A.

Q.

February 24, 1993
State vs. Sutton & Dellinger

And you saw that, is that correct?

Yes, sir, I did.

And you know that that would be a violation of the
a car with one headlight?

Yes, sir.

You didn't make an arrest at that time?

No, sir, I didn't.

Didn't call it in, did you?

I called the tag in on this vehicle.

Okay, but you didn't attempt to make an arrest?
No, sir, I didn't.

Do you have the power to arrest somebody on that,

is that correct?

A.

0.
Al
Ql

A.

Yes, sir, I do.

And have done it many times before, I guess?
Yes, sir.

Do you know who was driving it at that time?
Yes, sir, I do.

And who was that?

Mr. Sutton.

The defendant over here?

Yes, sir.

And that would be at what time in the afternoon?

At the time I seen him pull out onto the highway,

it was around 6:10, 6:15,

Jenny S. Brookshire, OCR Testimony of: Turner
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Q. Is this military time that you're referring to?

a. Yes, sir, it is.

0. So military time would be -- what would military
time bhe?

A. That would be 5:15.

0. So when you saw it, it was actually 5:15 instead
of 6:15, is that correct?

A. When I ran the tag it was 5:15, yes, sir.

Q. Well, you couldn't run the tag until after you'd
seen it, of course?

a. I seen it at 5:15 parked in the driveway, yes.

Q. So you had seen it earlier than that?

A. Yes, sir.

Q. Well, if you ran it at 5:15, the tag number, what
time did you see it parked in the driveway earlier?

A. That was the time I seen it parked in the driveway.

Q. Okay, I'm sorry. I thought you said you'd seen it
earlier.

A. No, that was the correct time.

Q. Okay. So that's the time you called in on it, is
that correct?

A. Yes, sir.

0. And that was 5:15. It would be about this time of

year, is that correct?

A, Yes, sir.
Jenny S. Brookshire, OCR Testimony of: Turner
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Q. Thank you. You knew whose car it was, didn't you,'
Mr. Turner?
A. At which time?
Q. When you saw it. You didn't have to run the tag
number on that, did you, sir?
A. No, sir, I didn't.
GENERAL SCHMUTZER: Which time he saw it, Your
Honor.
BY MR. DANIEL:
Q. On March the 2nd.
A, Yes, sir.
GENERAL SCHMUTZER: No questions.
THE COURT: You may step down. Is he excused?
MR. DANTIEL: Yes, Your Honor.
THE COURT: Okay.
GENERAL SCHMUTZER: If he can make a copy of that,
Your Honor, and turn that over to -- the original
back -- just leave that with the court reporter.
THE COURT: He sure may.

GENERAL SCHMUTZER: Call Mr. Barnes.

* %
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WILLIAM MARTIN BARNES was called, and being duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY GENERAL SCHMUTZER:

0. If you will, please, sir, state your full name.

A. William Martin Barnes, Jr.

Q. And your position?

A. Manager of manufacturing at the Wagner Lighting
Plant in Sevierville.

A. I'l1l] ask you, sir, 1f among those things
manufactured by Wagner are seal beam headlights for automobiles?

Aa. Yes, sir.

0. And I'll ask you, sir, if there is a requirement
of the United States Department of Transportation that a date
code, showing the date of manaufacture, be placed on seal beam
headlights?

A. That's correct.

Q. And do you all do that with your headlights?

A. Yes, sir, we do.

Q. Are you also, sir, familiar with the date codes put
~— does that requirement apply not only to Wagner, but also to
General Electric, and...

A. That is an industry standard, yes.

Q. So that anyone that makes headlights has to put

that manufacturing date on it, is that correct?

Jetwty S. Brookshire, OCR Testimony of: Barnes
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A. Yes, sir,

Q. Are you familiar, sir, with the date codes of
General Electric on their seal beam headlighté?

A. Yes, sir, I am.

Q. I'll show you, sir, what's previocusly been filed
here as Exhibit #59, and ask you, sir, if you'll look at that.
Are you able to observe there, sir, the manufacturing date of
that headlamp?

A, Yes, sir, I can.

Q. And what is that date?

A. 2/13/93,

Q. February the 13th of 19927

A. Yes, sir.

Q. That would have been the date that it was put
together and manufactured, and shipped out -- manufactured?

A. That is the date of manufacture.

GENERAL SCHMUTZER: May this be passed, Your Honor?
THE COURT: Tt may.
GENERAL SCHMUTZER: You may Cross examine;

MR. MILLER: No cuestions, Your Honor.

* %
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CROSS-EXAMINATION

BY MR. DANIEL:

Q. Mr. Barnes, there's what they call lot numbers, is
that correct, sir.

A. Yes, sir.

Q. Which means that you have a many a headlight that's
got the same date on them, is that correct?

A. Yes, sir.

Q. So that's the date of manufacture, which would be
February the 13th, is that correct?

A, Yes, sir.

Q. Okay. Thank you, sir.

THE COURT: Anything further of this witness?
MR. DANIEL: No, Your Honor.
GENERAL SCHMUTZER: Yes, Your Honor.
* %
REDIRECT EXAMINATION
BY GENERAL SCHMUTZER:

Q. I take it, sir, based on that, there is no way this
headlight could have been installed in a vehicle six months
before that date?

A. No, sir.

Q. That's all. Thank you, sir. Come down.

THE COURT: You may step down.

GENERAL SCHMUTZER: The State rests.,

Jenny S. Brookshire, OCR Testimony of: Barnes
Fourth Judicial District, State of Tennessee Redirect Examination by: Schmutzer
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THE COURT: Any sir rebuttal?

MR. WEBB: ©Nothing from Gary Sutton, Your Honor.

MR. MILLER: Nothing from Mr. Dellinger, Your
Honor.

THE COURT: Ladies and gentlemen, you've heard all
of the proof in this case. Let me ask you, as close as it is
to lunch, do you want to go to lunch now, or do you want tc hear
the closing arguments? It will take some time. I suspect, in
guessing, it would take well in excess of an hour.

JUROCR: We'll take a break, Your Honor.

THE COURT: Break for lunch. Very well. Are you
doing all right, Ms. Griffin.

JUROR GRIFFIN: Fine, Your Honor.

THE COURT: Great. The Court will take a recess
until 1:00. Do not discuss the case, do not let anyone talk to
you about it, and we'll be back here at that time. If counsel
will stay, I will take up the other matters with you. If you'll
take the jury, please. Quiet in the courtroom, please.

(JTURY OUT)

THE COURT: These matters have to be taken up on
the record, as far as the jury instructions -- I want those
placed in the record.

You may be seated. Let the Court state that my
intention is to charge, based on the record as the Court

understands it, the offense of first degree murder, second

Jemny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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degree murder, as to the murder count against each defendant,
and the Class E felony charge of burning of personal property
as to the other count against each defendant.

The Court intends to charge the other crimes
evidence under T.P.I. 3705, expert witness charge under 3713,
alibi charge under 3601. Of course, I will charge as to the
defendant Dellinger's failure to testify, the defendant Sutton's
actual testimony, the consolidated indictments charge, the
charge as to multiple defendants, as far as considering -- as
to giving separate consideration to each defendant, the charge,
of course, the implication of law, the second degree murder
charge -- the form on that.

The specific penalty ranges -- are both of these
defendants range one?

GENERAL GREEN: They are, Your Honor.

THE COURT: Okay, so it would be 15 to 25 on the
second degree murder, and then one to two on the burning of the
personal property.

GENERAL GREEN: Correct, Your Honor.

THE COURT: That's all the Court intends to charge,
absent further suggestion.

MR. WEBB: You said you were going to charge alibi?

THE CQURT: Yes.

MR. WEBB: Let me -- Your Honor, I would ask the

Court to consider charging, based upon the proof, the lesser

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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included of voluntary manslaughter. I think the jury can find
first degree homicide, second degree, or voluntary manslaughter,
and I ask the Court to...

GENERAL SCHMUTZER: Object, Your Honor, there is
no indication whatever in here...

THE COURT: No testimony anywhere of adequate
provocation or passion to entitle a charge on that. There's
been absolutely no testimony as to the issue of adequate
provocation.

MR. MILLER: Your Honor, I think on the other hand
there was no direct testimony of any premeditated state of mind,
and we would ask that all degrees of homicide be charged.

THE COURT: The Court has ruled,

MR. WEBB: Let me consult with Mr. Miller just a
second. Let's see, Your Honor -- you might want to say you
caught me off guard, but I'm going to ask =- Your Honor, I would

ask the Court to instruct on corpus delicti, and I have prepared

an instruction on that. I hope I can find it for you, but I
have prepared one. Okay, yeah, I've got it, Your Honor.

THE COURT: Let's see it. Is that a standard
charge anywhere?

MR. WEBB: Your Honor, it's not in T.P.I. What I
did, I looked in the same volume -- I can't remember who makes

that -- it's a red book, a Tennessee Practice book, and found

out corpus delicti, and...

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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GENERAL SCHMUTZER: TI'm sorry?
MR. WEBB: General, what I did, I looked in the -
- I can't remember what those hooks -- Tennessee Practice -- I

looked in Tennessee Practice under whatever volume it happened

to be, and drafted my own instruction on corpus delicti, and
General, I apologize, I don't have an extra copy of it, but...

GENERAL SCHMUTZER: Off hand, we would object to
it, Your Honor.

THE COURT: Let me look at it, gentlemen, and I can
tell you right gquick if I'm going to charge it or not. The
elements of that charge are contained in the Court's principle
standard charge, so...

GENERAL 8CHMUTZER: Your Honor, I will present the
Court with this when we come back because I've not had it typed
yet, but the State is basically requesting a charge be that the
State is not required to prove the exact method or cause of
death, but must show beyond a reasonable doubt that death was
caused by some criminal agency.

THE COURT: Let me look right here just a moment.
Read yours to me, if you...

GENERAL SCHMUTZER: '"The State is not required to
prove the exact method or cause of death, but must show beyond
a reasonable doubt that death was caused by the result of some
criminal agency.™

THE COURT: 1TI'l1l tell you what I'll do. I will

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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charge that, and if you'll add this language to it. "Corpus
delicti may be established by circumstantial evidence. However,

the elements of corpus delicti cannot be established by

inferences drawn from presumption."”
GENERAL SCHMUTZER: However...

THE COURT: ", _.the elements of corpus delicti

cannot be established by inference," period.

GENERAL SCHMUTZER: By inference?

THE COURT: Well, it has to be more than an
inference, it has to be beyond a reasonable doubt -- you know,
proof by a reasonable doubt, and that's contained in the Court's
main instruction,

GENERAL SCHMUTZER: I understand, Your Honor, the
the inference -- the whole thing -- we're telling them the whole
time -- they could infer from everything...

THE COURT: Logical.

GENERAL SCHMUTZER: ...through this case -- right.

But I think that's telling them that they can't be =-- I would

read this as saying that corpus delicti could not be -- I don't
understand —-- certainly, this is an inference.

THE COURT: Read that again to me, General
Schmutzer.

GENERAL SCHMUTZER: Okay. "Corpus delicti may be

established by circumstantial evidence. However, the elements

of corpus delicti cannot be established by inference."

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee
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THE COURT: VYou're right. Let me think just a

Approach the bench, gentlemen, and bring your charge,

General Schmutzer.

(A bench conference is held on the record, to-wit:)
THE COURT: What I would 1like to do, if you
gentlemen can talk about this here, I would like
to take the body of what you have, and try to
combine it with the last two paragraphs of Mr.
Webb's proposed instruction here on the corpus
delicti. If you gentlemen can take those and look
at them, I don't think you -- I don't think they
are generally inconsistent with each other.
GENERAL SCHMUTZER: OKkay.

THE COURT: TIf you all can agree upon a language
of that.

GENERAL SCHMUTZER: If you'll make me a copy of
that over lunch, we can both work on it, and get
together beforehand, and see if we can't agree.
If we can't, we can present each of our proposals
to the Court, and the Court may decide which is
better.

THE COURT: Okay.

MR. WEBB: Your Honor, let me ask you this. I'd
like this filed into the record...

THE COURT: You sure may.

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Temnessee
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MR. WEBB: Who do I give that to? I don't believe
I give it to the court reporter, do I?
THE COURT: Actually, give it to Miss Helen or Mrs.

Newman there.

MR. WEBB: Mrs. Newman, would you make sure that's

filed in the record, and provide me a copy for
General Schmutzer?

THE COURT: If you'll make two copies of that,
please.

MR. WEBB: 1I'll let you loock at it, General, and
tell me...

GENERAL SCHMUT2ER: I can look it over lunch.

THE COURT: Okay, because if I'm going to charge
the one -- the first part of Mr. Webb's charge is
contained in the principle charge, and so if both
of you want to focus on the issues of the corpus
delicti, I feel obligated, then, to charge at least
a portion of what Mr. Webb...

GENERAL SCHMUTZER: Fine,

THE COURT: Okay?

GENERAL SCHMUTZER: Yes, Your Honor.

THE COURT: So I will do that.

GENERAL SCHMUTZER: We'll look at that, and come
up with something.

THE COURT: VYes, sir?

Jermy S. Brookshire, OCR
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GENERAL GREEN: Your Honor had indicated that the

Court would be charging that "Every fact need not

be proven beyond a reasonable doubt...”

THE COURT: Right. Yes, sir.

MR. WEBB: That's the standard circumstantial

evidence charge.

THE COURT: It comes straight from T.P.I., yes,

sir.

MR. WEBB: That's fine.

(Said bench conference being completed, the

following proceedings are had in open court.)

MR. WEBB: Your Honor, if you please, I have
another instruction that I've asked the Court to consider, and
once again, it was not a standard T.P.I. instruction. I, once

again, loocked at Tennessee Practice, and drafted an instruction

on causation, and I would like to appreoach the bench, and...

THE COURT: Sure.

MR. WEBB: ...and General, once again I apologize.
I don't have an extra copy. 1'11 furnish you one. And I
apologize, sincerely, I...

THE COURT: Well, he only had his written. That's
fine.

GENERAL SCHMUTZER: I believe causation, Your
Honor, 1s covered...

THE COURT: It is. It is included, in fact -- I

Jenny S. Brookshire, OCR
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have a charge on cause of death.

MR. WEBB: Is that a standard T.P.I....

THE COURT: ftandard T.P.I. -- 37.11, if you
gentlemen want to...

MR. WEBB: Would you mark that one rejected then,
for me, if that's what you want to do?

THE COURT: Hold on a minute. Let me read it.
Okay. Part of that 37.11 would not be charged that talks about
intervening cause because there's been no evidence shown by
either side of any intervening cause. It is -- wait just a
minute. In fact, a good portion of that charge would not be
applicable, but anyway, that's -- so I will refuse, but will
charge T.P.I. 37.11.

MR. WEBB: Your Honor, if I can ask that to be
filed?

THE COURT: Yes. And Mrs. Newman, if you'll make
me -- let me make sure that there's not another -- okay, that's
the only one I have, 37.11.

MR. WEBB: Your Honor, if you please, I would ask
the Court, and I don't have this in writing, that the Court give
an instruction to the jury that the cause of a person's death
is presumed to be accidental, and the State has the burden of
proof to prove beyond a reasonable doubt otherwise.

THE COURT: I'll charge the last part of that. I'm

not going to charge the other presumption stated in your -- it
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is contained in the Court's principle charge about the elements
of the crime, and that those must be proved beyond a reasonable
doubt and a moral certainty. So that's what the Court is going
to stick with on that one.

MR. WEBB: I'd ask for the same instruction on
suicide, as well, that there's presumption.

THE COURT: In all candor with you, Mr. Webb, and

‘T understand the position that you all are in, but there is

absolutely no evidence of suicide in this case. Based on the
uncontradicted expert testimony in this case -~ well, all the
testimony in this case, there is absolutely no proof of suicide.

MR. WEBB: Your Honor, next I would ask the Court
to charge, pursuant to -- this came out of T.P.I. 3.01(a),

Criminal Reponsibility for Conduct of Another...

THE COURT: Got that one.

MR. WEBB: Okay.

GENERAL GREEN: What was the number, please?

THE COURT: 3.08, paragraph (a), I believe is what
I've got marked. /

MR. WEBB: I think that's correct, Your Honor.

THE COURT: Yes, part (a), 3.01 -- I'm sorry.
Anything further?

MR. WEBB: Yes, Your Honor. I would ask the Court
to consider charging T.P.I. 3.03, Accessory After the Fact.

THE COURT: What does the State say about that?

Jenny S. Brookshire, OCR
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GENERAL SCHMUTZER: Do what now?

THE COURT: Accessory after the fact.

GENERAL SCHMUTZER: There's no proof of it.
There's nothing to support that.

THE COURT: There's no proof in this record.

MR. WEBB: Your Honor, I think the remaining
instructions I've got pertain to sentencing situations, so I
think we ought to wait on those.

THE COURT: I will take that up later.

MR. WEBB: But I do have some.

THE COURT: Very good. Anything from the State?
Mr. Miller, anything from Mr. Dellinger?

MR. MILLER: We would merely adopt the -- both the
instructions previously requested by Mr. Webb on behalf of Mr.
Sutton, and Mr. Daniel was trying to explain another
instruction, and he may be able to...

THE COURT: Does that cause of death instruction
alleviate the necessity for your gentlemen to talk on the other
charges, or to put the other charge together that you were
talking about, General Schmutzer? Does that change anything?
I can't remember now.

GENERAL SCHMUTZER: I haven't gotten it yet.

MR. WEBB: I didn't follow your conversation.

THE COURT: Okay. The State had offered an

instruction in writing that you were going to type up?
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GENERAL SCHMUTZER: Yes, Your Honor.
THE COURT: And Mr. Webb had submitted one...

GENERAL SCHMUTZER: On corpus delicti.

THE COURT: Okay. So that still needs to be...

GENERAL SCHMUTZER: Apparently so, Your Honor.

THE COURT: ...discussed. Okay. Let me look right
here.

GENERAL SCHMUTZER: Your Honor, the one on
causation the Court had denied, and I think -- this causation

instruction is in your c¢harge.

THE COURT: The 37.11, yes, sir.

GENERAL SCHMUTZER: Now, were you asking me if
37.11 covered what we were talking about?

THE COURT: It doesn't. After looking at it, it
obviously doesn't. I was trying to see 1if I had a corpus
delicti charge as such, and while I may have it, I cannot find
it. I don't think I do in the -- I would refer you, in
discussing about your instruction, that you, Mr. Webb, are going
to talk about, to look at 37.19 on presumptions or inferences.

GENERAL SCHMUTZER: 37.19, Your Honor?

THE COURT: VYesg, 37.19. Let's see, I believe that
-- it's a general charge on -- I think that statute deals -- I
think that charge deals with statutory presumptions or
inferences, as opposed to the general inferences drawn from the

evidence which is contained in the Court's main charge.

Jenny S. Brookshire, OCR
Fourth Judicial District, State of Tennessee

Page 2060




LASER STOCK FORM B

THE CORBY GROUP 1-800-255-5040

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

February 24, 1993
State vs. Sutton & Dellinger

MR. DANIEL: Your Honor, there's just -- we would
ask that you charge on the thecry of suicide because we think
there's evidence in the record that would justify the jury's
finding...

THE COURT: I don't have anything that I'm aware
of on the...

GENERAL SCHMUTZER: I'm not aware of any charge on
suicide. That ought to be covered in -- we have to prove
criminal agency, Your Honor, and suicide is not a criminal
agency.

MR. DANIEL: And we again adopt, Your Honor, the
statements and stipulations that were entered into by all
parties before this trial began, which have been filed and made
a part of the record.

GENERAL SCHMUTEZER: I submit to the Court that
that's followed the evidence.

THE COURT: I've already ruled on that. That was
a stipulation entered into at the time of a bond hearing for
purposes of the Court's consideration of the granting or denial
of bond in this case, and that was the purpose of that
stipulation. It was not -- at that time, the case was still
developing, as a matter of fact, for both sides, and so the
Court's ruled on that. The Court stands in adjournment until
1:00.

(COURYT BTOOD IN RECESS)
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THE COURT: You may be seated. I've been handed
the agreed charge that was being typed, if you gentlemen would
like to approach and look at it before you begin your argument.
I take it you don't.

MR. WEBB: That we just discussed?

THE COURT: VYes. It will be given as a part of the

cause of death instruction. I am going to write on this, by
agreement, that it was by agreement -- this charge by agreement,
correct?

MR. WEBB: That's fine, Your Honor.

THE COURT: So I'm writing on -- well, actually,
what I will do, I will read it into the record rather than write
something on the charge to give to the jury. In addition to the
Court's standard instruction on cause of death, the parties have
agreed that the following instruction shall be read:

"The State is not required to prove the exact

method or cause of death, but must show beyond a

reasonable doubt that Aeath was the result of some

criminal agency. This can be established by
circumstantial evidence, but cannot be established

by an inference drawn from a presumption, or a

presumption based upon a presumption."

You may bring the jury in.

{JURY IN)

THE COURT: Waive the call for the State?
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GENERAL SCHMUTZER: Yes, Your Honor.

THE COURT: And the defense?

MR. MILLER: Yes, Your Honor.

MR. WEBB: Yes, Your Honor.

THE COURT: Let the record reflect that both
defendants are present in court with counsel. Ladies and
gentlemen, you have now heard the proof in this case. You will
now hear closing arguments, first, by the State of Tennessee,
then from counsel for earch of the defendants, and then from the
State of Tennessee again. I remind you that once the defendants
have spoken through their counsel that you will not hear from
them again. I ask you to consider that as any other matter that
has been brought to your attention. General Schmutzer, you are
recognized.

CLOSING ARGUMENTS:

GENERAL SCHMUTZER: Thank you very much, Your
Honor. Ladies and gentlemen, the phrase, and I'll Jjust
paraphrase it, goes like this. "Oh, what a tangled web we weave
when at first we try to deceive." I submit to you that that

phrase, probably as well as any, fits this case.

We saw it beginning back at Howie's Hideaway when
these two defendants, attempting to cover up the fact that they
had brutally murdered Connie Branum's brother, and burned his
trailer, to with her ostensibly for the purpose of helping her

to find her brother.
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Determinedvfrom the ladies that worked there that,
obviously, they had not been truthful to Connie Branum. The
statement was made, "Oh, we were in here with Tommy right after
we got him out of jail, and had a beer.n

Connie. Branum at one point asked, "Who did my
brother leave with?" Before the waitress could give her an
answer, Dellinger butts in, and says, "I thought you were going
to get us a beer.” What did that waitress say? She was
confused when that question was asked. Why would she be
confused? Because she's sitting with the two men he had left
with on Friday. Why would she possibly be asking that question?

Connie Branum, siowly but surely, was getting to
the truth as these two defendants continued to weave that web
of deceit, and she pointed them out to be liars. They got her
drunk, took her to Clear Fork, and they horribly murdered her,
burning her body beyond recognition.

The web continued. On the 25th, the day after
Tommy's body's found, these two men, who would like to be
pictured as two good samaritans, came over here, and voluntarily
wanted to assist the officers in finding their good buddy,
Tommy, who they had just murdered.

In the process of weaving that web of deceit and
lies, left out not only that they had been at Howie's Hideaway
that evening, Friday evening, just before his death, with him,

but also, when asked about his sister, Connie, who was missing
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some four days at that time, never once mentioned Howie's
Hideaway. The big secret.

It was out at Howie's Hideaway that Connie Branum
was last seen alive walking between these two defendants. It
was Howie's Hideaway that refuted the tail they had begun to
weave, that they had left Tommy at a convenience store with some
mysterious woman that drove a Falcon. And that was pointed out
by the fact that the defendant Dellinger's wife came in here
attempting to try to help her husband, had forgotten, and
herself got caught up in the web because when talked to back in
March, she tocld them, even as late as March, that these
defendants couldn't have been 1in Howie's Hideaway on Friday
night with Tommy because they had told her that when they were
in there Saturday with Connie, they remembered them from being
in there some months before when they were clowning around with
earrings in their ears.

Oh, that tangled web. The same was true, also, for
the girlfriend, Carolyn Weaver. All of a sudden we're talking
about the arson, the truck driving up, the fire starting at
Tommy's trailer, the truck driving up, and going right on into
Dellinger's trailer. Oh, we've got to change that. Something's
got to occur there -- we've got to cover that -- we've got to
alibi that. They were looking for an alibi for everything, and
if you'll remember one of the statements. The way they were

going to cover their alibi on that arson was Carolyn Weaver,
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another part of the web of deceit and deception.

But lo and behold, she gets caught up by the very
fact that she had given a statement, also in March, strictly
contrary to what she attempted to tell you here under oath, and
that is that she was not with some girlfriend all day, but was,
in fact, with Linda Dellinger. In fact, she even made the
change. Where they put "all" day, she changed it to "most" of
the day. ©On Friday, February 2lst she was with Linda Dellinger.

I think you saw it better than I did, probably.
They went out about 6:00 to get some videotapes, and came back
and watched videos all night. No, Carolyn wasn't riding with
them from Jimmy's over to the trailer at all. These two
defendants, coming back, having thrown Tommy out out there on
the road at Alcoa Highway, ripped his shirt off him, beat up on
him, coming back in, still mad, still upset.

I can't tell you what went on in that car -- that
Camaro that night. I can't tell you what their motive was for
doing what they did, bhut I can submit to you the proof is clear.
Why is that? All of a sudden, this case began taking a turn.

Who would have though eight days ago when we
started this case that it would find itself turning on a single
piece of evidence? Who would have thought after all the pieces
of evidence that have been filed in this case, that all the
sudden, an ordinary headlight to a Camaro would become the

pivotal point of the case?
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Obvious reasons. That headlight was out. These
defendants, rather than being the good samaritans they would
love for you to believe, turned out to be the cold blooded
killers they really are.

They had to get this headlight shining. They
couldn't leave it out in the face of the witnesses that saw the
headlight out, including the officer, including the statement
of this defendant himself given toc the officers back on the 9th
of March. We struggled over this headlight all day long
yesterday.

It was like a pyramid, inverted pyramid coming up.
Everything came right down to @ headlights. And lo and behold,
even this defendant put the icing on the cake because he had to
explain how it was that there was a different headlight. One
different headlight in the car, obviously, by looking at it --
you saw it. The only clean and fresh one, testified under oath,
that when he bought this car six months before, it had a
headlight out, and he had to replace it.

And they brought in the headlights, and they filed
them into evidence, and I submit to you it was simply by chance
that the web of deceit was broken. All of the sudden, a little
date on the back of that headlight, incontrovertible proof, that
Gary Sutton was lying. There was absolutely no way he could
have been putting this headlight in six months before, when it

hadn't even been manufactured yet.
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The jerked out the headlights, and everything else
fell like a deck of cards, and going right with it the rabbits
they wanted you to run about Billy Cogdill, the rabbits they
wanted you to run about suicide. When that headlight fell,
these defendants fell, and they fell together, because I submit
to you the proof in this case is uncontroverted, even by their
own statements given to law officers, and the testimony of this
man right here, that they were together on Friday and Saturday
both, all night long. They are either both guilty, or they're
both innocent. They're either both convicted, or they both
walk.

Earlier I had thought that I would get up here in
opening statement going over, again, all the proof the State had
put on to refresh your mind aé to what had happened some days
ago. But when the headlight came about, I realized to do so
would be to take up just more of your valuable time because you
heard all the procf.

You have been very attentive, and there's no need
to go back over it. This case has become focused on this
headlight right here, and 1 submit to you that there is
absolutely no way, following your reason and common sense, based
on all the facts that came from that witness stand that this
headlight and this date can be explained away.

And when it's over, these defendants, both of them

together, James Dellinger and Gary Sutton, stand guilty as
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charged in the murder of Connie Branum. Thank you.

THE COURT: Mr. Miller?

MR. MILLER: Thank you, Your Honor. Ladies and
gentlemen, over the past weelk you've heard a lot of proof, a lot
of evidence, a lot more than I'm sure you wanted to hear. If
you'll remember, probably, the first four or five days of proof
pertained to Blount County. We had maybe a day of testimony
that had anything to do with Sevier County.

Mr. Schmutzer has mentioned, and the Judge has
charged you several times that whatever happened in Blount
County has nothing to do with the issues you decide here in
Sevier County, except for the limited issue of motive.
Therefore, the State still must prove in Sevier County each and
every element of first degree murder.

When you look at Sevier County, and see what was
proved, the evidence started with the testimony of Mr. John
Brown, the young patrolman back at the time, who had gone up to
the Dellinger residence to answer a complaint back on 2/15/92.

Somebody had shot in Mr. Dellinger's trailer, and
he called the sheriff's department, and they reported up there
to file a report. A report, at that time, which Mr. Brown
testified was a full and complete report of the events that took
place at the Dellinger residence when he answered that call.

Lo and behold, after these men are -- had been

interrogated, they are suspects, and the State is still out of
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a motive, this report is somehow supplemented. But pay careful
attention to the way in which it was supplemented. It was
supplemented not by Mr. Brown -- supplemented in his report, but
by a statement given to another officer. "Let's get these
people charged. Sign a statement so we can bind you to it."

What was most unbelieveable about Mr. Brown's
testimony, and go back -- in order to supplement it -- you'll
remember how they supplemented the report by the statement.
That gave them their motive. "I'll wipe out that whole hill of
Griffins if I have to." I submit to you that statement was
never made,

When you consider the rest of the testimony of Mr.
Brown, and I told you early on in opening statements that you
would be called upon to render judgment as to the credability
of witnesses, including law enforcement officers. I submit to
you that statement was never made.

What else did Mr. Brown tell you? He was a
patrolman working in the sheriff's department, and this
investigation -- you all saw it -- was all over the front page
of every newspaper, the Knoxville paper, Sevierville paper,
Gatlinburg, all over every television network, and on 3/2/92,
Mr. Brown told you he didn't know anything about this
investigation, didn't know these men were accused of anything.
That's kind of hard to swallow. To use one phrase Mr. Schmutzer

uses, that dog just won't hunt. That statement was never made.
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That was there to provide a motive.

Well, what else the the proof in Sevier County
show? Very little, if you look at each item. There was Nancy
Brayant and Jerry Sullivan who testified about Connie parking
her car up there in Townsend at the shopping center. Connie got
in, and drove these two men away. She wasn't under their
control. They were not forcing her to go anywhere. That's what
their testimony showed.

Jamie Forsythe and Terri Lilly, the barmaids, they
established little other than that these men were down there
with Connie Branum, which they had admitted to the police. They
tried to indicate that these men were —-- or that Mr. Dellinger
and Mr. Sutton were trying to interrupt Ms. Branum from talking
to anybedy, but Mr. Drinnon was also there at the bar, and
independent witness who came in, and cleared that up. He told
you that they were just having a good time, and trying to get
her to leave him alone because she was a little bit drunk.

Barbara Jordan, who saw the fire out there in a
quiet, remote section -- out there at Clear Fork -- saw the
fire, but heard no gunshots. That's because there were no
gunshots. No bullet was ever found. The State went to the
trouble of presenting this shell, this 303 shell, to try to 1link

James Dellinger to this crime because they later seized a 303

rifle from his house. But they went over that car, and they
went over the body -- Dr. Bass, over and over, and there never
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was a projectile from that 303 -- never was a bullet found.

Barbara Jordan also added to her testimony that on
Sunday, the day after the fire, that a white pickup truck came
off this trail that leads into her driveway -- on out to the
road, and if you'll remember, she had previously identified,
back when her memory was very fresh, a Bronco or a Blazer, and
each of you know that a Bronco and a Blazer are very different
than a pickup truck. They later took a statement where she did
say it was pickup truck, but at no time did she give a statement
that it had a tool box on it, not until she got out here in
court, or came down to see these officers, and they showed her
a picture of Mr. Dellinger's truck with a tool box -- never,
before then, did she ever say it had a tool box. I'm not going
to suggest she's lying, she doesn't have a dog in this fight.
I'm just suggesting to you the power of suggestion that these
officers may have had.

Mr. Jordan, likewise, heard no gunshots out there.
He also testified about the terrain where he went back there to-
try to find the car, the sawe trail that this pickup truck would
have had to come down, and he said, gquite frankly, you couldn't
drive on it. He drove as far as he could, and got out and
walked. He had to go over a creek bed, so it's not passable by
a vehicle.

Gary Clabo also testified about events in Sevier

County. He gave an investigative opinion as to the cause of the
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fire of the car; said that it was arson. If you go through and
pick out his report, he says that his report, which he said was
a complete report, there was a liquid or solid accelerant which
would mean gas, oil, etcetera, and solid accelerant meaning
clothing, paper, or other things.

He said clearly in his report, "Cause of fire --
liquid or solid accelerant." But then in his testimony you
heard, he is convinced that was a liquid accelerant.

He testified that one of the main reasons he knew
it was an intentionally set fire was that it burned far too fast
to be a smoldering fire or an accidental fire, but he had
forgotten that he had previously testified that the body was
nearly cremated, and then when asked about how long it would
take a body to burn in a commercial crematorium, where he says
the temperature was some 3,000 degrees, he said it would take
four hours. But if you remember, the temperature in this car
would have been some 1,600 degrees, and you're talking about a
fire in excess of four hours. That's not a fast burning fire.

Ladies and gentlemen, in viewing his testimony, use
your common sense. A fire that is set with gas or any other
flammable liquid, and one that starts accidentally, if it's
allowed to build, and not extinguished, both fires, whether it's
accidental or intentional will burn to the same degree with the
same heat because of the other accelerants in the structure.

Mr. Clabo told us, when asked, that, "Vehicle fires
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are very difficult to investigate. You must first eliminate all
accidental causes." He said that he did that. When I asked him
about some specific accidental causes such as a brake lining
overheating, and the exhaust rubbing against the bottom of the
car, and coming through the floor board, he admitted that that
could happen, but he said that he had checked that, but somehow
it did not end-up in his“~complete report.

Dr. Bass had testimony about Sevier County. He
found no 303 bullet. He testified that they found a shell.
They found dioxipin in the victim's body. Most importantly
about Dr. Bass' testimony, he can't tell you how Ms. Branum
died, he can't tell when she died, and he doesn't know where she
died.

Larry McMahan of the sheriff's department here in
Sevier County testified that prints were made around the burned
car up there to try to locate the other cars that may have come
up there to set the fire, and that it did not match the vehicle
of Mr. Dellinger.

Matt Coverly testified about a complaint he
answered at the Boyd Branum residence. He had called, and had
a complaint on his wife, and when Officer Coverly arrived, Ms.
Branum was up on the top of a chair, and before getting her

under control, Ms. Branum assaulted both her husband, Mr.

Branum, and the officer, and was taken for emergency
committment. She was later hospitalized, and committed to
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Lakeshore Mental Health Institute where the doctor testified
that she was suicidal, and she had severe depression, and her
outlecok on life was very poor.

I'm sure everyhody will remember the testimony of
Bill Cogdill, the man with the speech impediment. He denied
making these statements about the location of this body prior
to the body ever being found, And right behind him, Joyce
Tipton came in, and verified that back on Tuesday before the
Friday that Ms. Branum's body was found, that Bill Cogdill had
told her that, "Connie will be found burned, and her car, too,
up at Happy Hollow," or Clear Fork, the same area the body was
found. That scared her, and she went to report it, and was
ultimately interviewed by the T.B.I. There was no reason at all
for her to come in here, and swear a false testimony. You saw
her up there yourself. She wanted to claim the fifth -- she
didn't want to testify.

As we told you and stressed to you at the beginning
of this trial, +this is a c¢ircumstantial evidence trial,,
circumstantial evidence case. The State must exclude every
other reasonable hypothesis of how Ms. Branum died.

Is suicide a reasonable hypothesis? Based on the
condition of Ms. Branum at the time, I submit to you that it is
reasonable. Is accidental death reasonable? That's not for us
to prove it was an accidental death, but you have to remember

it's for the State to disprove beyond a reasonable doubt.
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Mr. Clabo saild no, it was not an accidental fire,
but remember the other things that Mr. Clabo said. It was a
fast fire, énd we've decided that's wrong. It just have lasted
at least four hours. Mr. Clabo also made a lot about the fact
that fire dces not burn down. If the fire started in the floor
board of that car, the tires got blown, and were burned. Use
your common sense. If you light the top of a paper bag or any
other flammable object, it's going to burn all the way to the
ground. Fire does burn down.

Furthermore, <Clabho said that he eliminated all
accidental causes of the fire. If he did, he sure didn't bother
to put it in his report.

If you are convinced by the proof that it was
arson, then who set it? 1Isn't it reasonable to infer from the
testimony that Bill Cogdill was the one who set it? He knew
exactly where the body was, and knew it would be found burned
back before the body was even found. He either did it, or he
is prophetic.

In making your decision in this case, I urge you
to put aside what happened in Blount County, what the proof was
from Blount County, and use it only for the issue that the Judge
tells you you can, the motive. Focus on the issues here in
Sevier County, and whether or not the State has proven beyond
a reasonable doubt that this woman was killed, and that Mr.

Dellinger had something to do with it.
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And finally, if you are convinced that there was
a homicide, you must remember that every homicide is presumed
to be second degree -- the Judge will instruct you on that --
absent any other proof of premeditation, intent, and
deliberation. And how do you determine that state of mind? One
might infer by a defendant producing false testimony in front
of the the jury that they were in that state of mind, but you
never heard James Dellinger get up here and swear any lies to
you, or present any false testimony.

We presented the case, the cross examination, the
presentation of the witnesses as our investigation saw fit. We
didn't tell no lies to you. We did not pull any wool over your
eyes. I just ask you to consider that. Thank you.

THE COURT: Mr. Daniel?

MR. DANIEL: Thank you, Your Honor. Ladies and
gentlemen of the jury, I've tried criminal cases for 25 years
or better, prosecuted some like General Schmutzer, and defended
for years, and I can say without a doubt that this is the
wildest and strangest case that I've ever been through. And I'm
going to tell you up front. This is a case that's got more
twists, more turns, more questions, more unanswered questions

that I've wrestled with since I got in on this about a month

ago...
GENERAL SCHMUTZER: Object, Your Honor. I hate to
interrupt him, but I don't think he can comment on
Jenny S. Brookshire, OCR Closing Arguments
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himself, as to what he's wrested with.

MR. DANIEL: That's just argument, Your Honor.

THE COURT: Iet's stick to it. Okay.

MR. DANIEL: And this case has the strangest --
some of the strangest things that I've ever seen. I'm going to
tell you up front, somebody, when they did this, has tried to
help, probably, this defendant, and has probably done the worst
thing that they could ever do to try to help him.

We brought this car -- we had them bring it -- you
heard proof from a constable, a next door neighbor, that that
car had two headlights. We have proof from other people that
the car had headlights. We had an officer, one of the officers
for the court, to go outside, and take these headlights out, put
them in that box, and seal it, and bring them in here so there
would be no question about these are the headlights that came
from that car. And I'm telling you right now, I had no inkling,
no idea, no unearthly suspicion that this could be here, and
I've learned a long time ago, you don't kid a jury -- you don't
kid anybody, it's here. Somebody has done it, but it's not our
client.

Somebody who did their best to try to help him, has
hurt him. That's something I can't explain. I don't know who -
- if T had had any idea, I certainly wouldn't have brought it
in here, and I wouldn't have went to all the trouble to get an

officer to watch them take it out of the car so there would be
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no question about it being the lights that came in here, and
it's here. And I'm telling you it's here.

I've found over the years that Jjurors £find
something in a case that they think's important, and it is
important. 1It's important., But I'm telling you the proof has
shown, as we heard an officer say, that a few days before he was
arrested -- a day or so before, he had a car that had one light.
We have heard proof from a constable who lives close by, and has
no dog in the fight, as the old saying goes, that he had two
lights. So what better evidence would there be when we see a
picture of -- you've seen those pictures of the headlights --
than to bring the headlights in.

I wanted to make sure -- there's no question about
these are the headlights that «<ome out of that car. Someone,
somebody has done something to this headlight either right
before this happened or right after it happened or sometime
thereafter. Now, all it's done is hurt this young man over
here. You know the preoof, and you've heard the proof. Itl
wasn't him. Maybe he had put a headlight in, maybe this is the.
kind that blowed -- I don't know. He could have put a headlight
in back when he first hought it, and somebody else put another
one in. I don't know.

The point I'm going to make to you is that this is
something that somebody has done, and it's hurt him. It's hurt

him as far as you people seeing it, and I know that. But I want
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you to look it in this light.

This is something regarding something that happened
in Blount County. When we analyze this thing -- what happened,
you've got a situation where the S8State's theory, and what
they're showing -- there's a lot of proof in this, there's a lot
of admissions to this.

They all three were over in Blount County at this
place called Howie's bar. They're saying they were out on Hunt
Road, etcetera. None of that -~ it doesn't make any sense
that's relevant whatsoever when they both admit that they go to
the jail to get him out. What difference does it matter if he
was at five bars or four different places? What it was, if
you're going to try to hide something from somebody or tell
them, why not tell them we didn't get him out, we didn't go over
there, whatever?

Do you see what I'm saying? It doesn't make any
sense because what is important is that when they got him out
of jail, that they were with him.

Now, I've never seen a case before where I've seen‘
as many people, probably, admitting lying, or just...

GENERAL SCHMUTZER: I'm going to object, Your

Honor, to his injecting his own findings as to

what's transpired.

THE COURT: As to your own opinions, Mr. Daniel.

MR. DANYEL: Well, you all have seen cases -- this
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is a case where people admit 1lying. You see people -- the
officers admit that they lied to these boys trying to get them
to confess. They lied about things that they said that they
had, evidence they had, and the didn't have any evidence like
that. They just flat admitted, yeah, we lied to them to get
them to admit to something.

What is the wildest that I've ever heard or ever
seen is the fact that you've got an officer who admitted on the
stand that he lied in front of a Judge to get a search warrant.
This is the almost unheard of. It is unheard of. A search
warrant is a very powerful piece of paper -- a document -- it's
something where they can go over here, and search your house,
and walk into your house, kick your door down, and do whatever
they want to do with a search warrant. It's powerful, and it's
protected by our constitution. It's one reason our United
States was formed because of people abusing their authority, and
didn't want people to search their houses -- just officers run
over them. We've still got some rights.

But that's what he testified to in order to get us
to -- he took an ocath in front of a Judge, and that's something
that's not right. So I submit to you that this is a case, not
where they maybe had some untruth told here or told there, but
there's untruths everywhere. It's wild. It's really
unbelievable.

But there is some things that I'll probably never
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understand, and we'll never have any answers to, and some things
that's bothered me from day one, and I'm sure it's bothered you
since you've been here on this jury. We know that back up there
in that remote area, a place that I had never heard of, Clear
Fork or Happy Hollow, there was a car found up there where a
woman was in it, and she had been burned up, and she's dead, and
she was in her car in that area. It's a remote area. TIt's not
like downtown Sevierville. Everybody knows that's a remote
area.

You've got a lady who comes down here to -- about
the time she was found, she comes down here to tell the police,
and they have to, under what they call exculpatory evidence,
furnish us copies of these statements, and we get a statement
from Joyce Tipton that she had some information that before this
body was ever discovered, before anybody even really knew where
Connie Branum was or how she would be missing -- there was still
a question as to whether she'd run off -~ she was having marital
problems, and there was a gquestion whether she was really
missing or not -~ that she would be found up in that area, and
she would be found dead in her car, burned.

And then the zinger, as they call it, comes out,
and said there would be a gunshot or something to the shoulder.
What did Dr. Bass tell you? Dr. Bass said there was zinc -- he
thought it was lead first, and he thought it was gunshot to the

shoulder. This was before -- this was before -- this was March
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the 4th that they analyzed -- this was before there was ever any
autopsy or any reports sent back because this all had to be
taken -- Dr. Bass told you how they sifted through, and went,
and took this stuff, and did this work.

I'll never -- I don't think you'll ever be able to
reconcile how somebody could possibly know that without having
personal knowledge. It's inconceivable.

We then have a situation, and we've got proof that
Jack Sutton had a fight with Connie Branum. Actually, the
doctor came in here, and said he'd broke her jaw or something
like that. He treated her for a while. And when he made this
statement, he told Jack Sutton there, in Joyce Tipton's
presence, told Jack Sutton, said, "Your and my problems are
over," referring to the fact that he'd had some problems with
her, and Jack had had some problems with her, but said, "But
I'1l have to live with it the rest of my life."

This is not evidence that we've brought, this is
evidence that's given by the State -- that's taken by the State
right after -- right about the time this incident occurred. You.
can't sweep that away. That's not, as the General says, chasing
a rabbit. That's no rabbit. I don't think we can say Bill
Cogdill is a psychic by any means, but there's some reason he
had to have that information.

Then you take - the next situation is that Connie

Branum says the last time that she talked to these two boys, and
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they tell -- she says, "There's one more place I want to lcok,"
and they take her to her car, and let her cut. There was no
gquestion about it, she parked her car in the parking lot, they
drove the truck down there to the bar, danced, drank, had a big
time. She told Mr. Ron Drinnon, I believe his name is, there
at the bar, that she didn't want anybody to know she was down
there because she was having marital problems. She said her
husband had committed her, and sure enough, he had. He had had
her committed about a week or so -- the 10th or 11th of
February.

She said, "There's one more place I want to look,"
and that's the last statement that anybody ever heard she ever
made as she pulled off.

Now, during this time, and also, this is even more
unanswered questions, and all. Tommy was undoubtedly carrying
or hauling drugs, and even his wooden leg to carry them -- to
conceal them. He carries the drugs. He takes the drugs with
him. They were talking about some boys that got busted, and
what was interesting to me is that it was over at the airport.
Now, that's over on the other side of Maryville, as you know,
as you're toward Knoxville.

They talked about the fact that that's where his

supplier was. That's where this incident happens on Hunt Road.

I don't know if -- the proof is not shown that these defendants
were on Hunt Road. There's been talk about two different
Jenny S. Brookshire, OCR Closing Arguments
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Camaros, different types of cars, and things of this nature,
plus, testimony as to where they were at the time when some of
this was supposed to have happened. It doesn't make any sense
why they would even be out there in that area. They've got no
reason to be out there.

In all of this testimony you've heard, never had
they gone over past Maryville for any reason. Could it be Tommy
got with this girl, as they said, at the store? Could it be
that he ran into some of his buddies up the road, got in the car
with them to go get some drugs, and they got into it, and maybe
tried to take -- took his Xanex from him, because you realize
that he had a whole bottle of Xanex when he left, and when he
was taken to the jail, he didn't have any. Somebody got his
Xanex. It certainly wouldn't have been the defendant, Gary
Sutton, because he said that he didn't do drugs. There's no
proof he's done any drugs.

But if they had wanted any drugs, he'd have given
them some. He gave that girl some down there at the store.
There's certain things about this case that just mind boggling.
The Attorney General would like to have you believe it's simple,
but it's not simple.

I'll say that headlight is something that's a
problem, but it's not the making of this defendant. If somebody
tried to help him, they've done him the biggest disservice

they've ever done in his life. But you shouldn't hang your hat
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on something like this that somebody else thinks might be of
help to him, and convict him on something like that which has
nothing to do, basically, with the case,.

The issues that you that you are to try are about
the case here in Sevier County regarding Connie Branum. That's
the issues that you're going to try. They are going to have to
face the jury over in Blount County regarding Tommy Griffin's
case -- murder case. They are charged -- you all know that,
they are charged with the murder over there. That's a decision
that has to be made over there.

It's our theory that the reason the State wanted
to try all of that stuff over is they don't have a case on
Connie Branum's murder, and in order to try to convict them,
they want to prove all they can about Tommy Griffin's murder.
That's the whole reason for this.

You've 1listened to all this proof about stuff
that's going to ultimately decided by a jury like you in Blount
County whenever it comes it trial, very shortly.

So you've also got the guestion -- they've brought
these experts in here, and it's kind of interesting because, as
the Judge is going to charge you, experts have opinions. Well,
everybody has opinions, and they c¢an give their opinions.

They say they have finger prints, but they never,
ever go to the trouble to tell us who those finger prints belong

to. They say it was down the road a little bit. It wouldn't
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matter to me in a case if I was investigating a case like this
how far the beer cans were away. If I had a beer can that had
positive finger prints on it, I'd certainly want to know who it
belonged to. And they say they go -- you take their theory that
when they get Tommy out of jail, he gets in the Buick car, which
belonged to Mrs. Dellinger —- Oldsmobile, whichever it is -=- and
starts back toward town, and then they say they kill him,
That's they theory.

They said they dusted that car for finger prints.
"We found finger prints, but we did not find any finger prints
belonging to Tommy Griffin." They didn't find any finger prints
that belonged to him, If he was in that car, isn't it
reasonable to believe that there would have been finger prints
in there?

So when you get down to it, and you start talking
about -- then on fingér prints, you've got to have so many
points for comparison before you can make them. 2ll right, the
same way we've got on these shells -- the expert, they've got
four different ways that they can put together, not just one
way, this way or that way, but you combine them, and it forms
a picture on the shells -- ejector, extractor, breach markings,
and you've got the hammer or plunger, whatever you want to call
it.

They look through a microscope, see this down here

-- take this shell out, and look through a microscope, and say
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they think it was fired from the same gun. Something so small
that's it's hard to believe. He's entitled to give his opinion,
and I'm not going to argue with that, it's the law. But His
Honor is going to charge you that you listen to their expert
testimony because it's based upon opinions. It is their
opinion.

On the question of the car, that's all beset with
speculation. They =say there was either 1liquid or solid
accelerants -- their opinion. A solid accelerant would be that
coat right there. It would be paper, it would be cloth, and you
know that they -- I asked Mr. Clabo -- Mr. Clabo took cloth and
paper from that vehicle, and sent all of this to the lab for
comparison. Remember the four things they sent? And they
checked them in the lab, and they found no liquid accelerants
on anyrof those articles. And they are wanting you to believe
that there's just probably some accelerant poured all over the
car, or whatever, but yet, you've got paper in the front seat
right down in the front of the car, and there's nothing on it
whatsoever -- on nothing,

I say to you it's just as likely that Ms. Branum
could have taken too many pills, and we know she was drinking
pretty heavily, and as a result of that, she could have dropped
a cigarette, and could have started it. I'm not saying that's
how it started, but the point is, the defendants do not have to

prove these theories.
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That's what circumstantial evidence is, as I told
you to begin with. All -- you have to exclude all hypotheses,
and everything has to point toward guilt.

Gary Sutton was the best friend of Tommy Griffin.
When they got in a fight with his brother down there, Tommy
Griffin left and went with him, and was going to come to court
to testify for him when they had the case. Remember that?
Bought him a waterbed so he could stay with him. What reason
would he have to kill him? Tommy was his buddy, Tommy was his
friend, and there's no reason for it.

There's things that -~- they talked to you about the
time element —-- times, and the witnesses. There was one little
witness that I recall, her name was Angela, there with her baby,
that told you basically what time that they came in on Friday
night, and that was never questioned or impeached. There was
one person -- there's only, if you analyze this, there's only
one person who. says anything that even attempts to 1link these
two defendants to that trailer fire, and that is the person who
sald he had a problem with his dog and the goat, and he said his
dog was barking, and woke him -- didn't wake him up, but he
heard his dog barking when he didn't even have a dog. He gave
his dog away because he had a prohlem with the goat.

You take these areas, and then you get ¢to
wondering. It all creates doubt. We know that there's officers

that have admitted that they told some lies. We also know that,
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like Mr. Davenport, said he didn't tape any converstations when,
in fact, he taped one of Joyce Tipton two or three days before
they had him over there.

There's just so many things in this case -- answers
that we'll never have, we'll never know, and there's no way to
reconcile. The law is that if you can't reconcile them in your
mind where you can go home and sleep without any -- lay your
head on your pillow tonight, and sleep without saying, "Well,
I'm just wondering about Bill Cogdill, and I wonder if she could
have had a problem."

We know one thing that sticks out like a sore
thumb. She was drinking, and we know with all -- that as
destroyed as her body was, that there was étill enough drugs in
her body that it showed up when they examined it. It has to be
a lot of drugs in there, that's common sense. She said she knew
drugs and alcohol would kill her. She had tried that before,
and she told that to the doctor.

I'll ask you, when you deliberate this case, to
think of these things that are important. You can't hinge the
guilt, or innocence, or a man's life in prison, or his death on
something somebody does that's probably, if it happened, was
wrong. He didn't have anything whatsoever. You know, we didn't
have any idea -- especially, sending an officer to make sure
this is the correct light and everything. But this was not the

doing of the defendant, but it doesn't -- that little thing
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doesn't make him guilty in this case.

They still have to prove -- the burden is still on
the State to prove that Connie Branum -- they are going to have
to answer these other charges that they were talking about --
discussed over in Blount County by a jury of their peers just
like you. That's their situation. You're not deciding Blount
County.

I know it's hard to say, "Well, I can't put that
out of my mind," because you can't put anything you're told out
of your mind once you hear it. But still, you toock an oath, and
I'm sure you folks have set here long and hard, and it's been
hard for everybody. You've got the awesome responsibility to
have somebody's life in your hands. You're got Gary Sutton's
life in your hands.

It's horrible to be caged for the rest of your
life. TIf you've ever been to the penitentiaries and seen, and
know how it is, it's like you're like an animal in a cage...

GENERAL SCHMUTﬁﬂn: Object, Your Honor, going with

sympathy. We object to that. It's outside the

proof in this record.

THE COURT: He may make his argument.

MR. DANIEL: And I just think that if you listen
to the evidence, what you heard regarding Connie Branum's case,
you'll realize that the State has not proved beyond all

reasonable doubt that every hypothesis is totally excludable,
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and every hypothesis they have points to guilt.

I'l]l never —- we'll never reconcile Bill Cogdill's
statements. There's no way that can be reconciled. There's no
way no human could know what he knew without knowing something
about this murder. This was before she was ever found.

This young lady is his friend. She came down here
and testified, and she didn't want to testify. She wanted to
take the fifth amendment -- she's not wanting to testify against

Bill, he's her friend. They ran around together. But she told

what he said -- when the General tried to pressure her, "Didn't
he say something about..." '"No, he said that before Tommy had
been found, and before her body was found." We will never

reconcile that statement.

I'll never be able to reconcile the one more place
she wanted toc go, the other place she wanted to look. Where was
it? Would it be over at Bill Cogdill's, or somewhere in that
area to talk to him, and see if he'd seen him? They all had the
same friends in that area. Would it be down there where Tommy
had been getting his drugs out next to the airport, or over in
Townsend? Was Tommy —-- that doesn't make any sense.

Gary Sutton had no reason whatsoever to kill Tommy
Griffin -- no motive, no reason. They were best friends.
Robbery was no motive. They had no problems. He got him out
of jail dozens of times. Went and told everybody he got him out

of jail.
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What matters what happened back at Howie's
Hideaway? That's irrelevant to the issue. The issue you've got
to try is how can I reconcile these things about Connie Branum's
death, and say without any reasonable doubt whatsoever, and
reconcile these areas that there is no answer to. The General
says 1it's chasing rabbits. It's not chasing a rabbit when
somebody told -- if there was somebody laying up here in the
mountains dead right now in a burned car, and somebody Kknows
about it, and they find her that way, that's not a rabbit.
That's a reasonable assumption that somebody knows something
about this.

I want to thank you for your attention, thank you
for your patience, and if I've said or done anything that's
offended you, I apologize, and if you want to hold it against
me, feel free to do that, but don't hold it against Gary. I
want you to listen to the evidence, and because somebody did
something that I don't think is right. Somebody has done
something in an attempt, maybe, to try to help, and has hurt
him, don't let that sway the issue as to the question of whether
or not he did this. I represent by the proof that he couldn't
have done this. Thank you for your time and attention.

THE COURT: General Schmutzer?

GENERAL SCHMUTZER: Ladies and gentlemen of the
jury, you said the very day you were chosen as jurors you would

apply your reason and common sense to this case, and look at the
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facts of the case. Let's look at it real gquickly.

Bill Cogdill. WM™s. Tipton. What did she tell you?
Bill Cogdill had told her before Connie's body was found that
she would be found over in Clear Fork, shot in the shoulder, and
burned up. Now, that's what she told the officers. But when
did she tell the officers this? If she would have come in
before the body was ever found, and they went out there and
found it, you'd put some credence to it.

She didn't come in and tell the officers that until
after the body was found, after it became public knowledge, and
she said he said she was shot in the shoulder. She wasn't shot
in the shoulder. You heard the proof in here. That turned out
to be zinc.

That came from a witness that obviously had
problems, wanted to take the fifth amendment. If you're taking
the stand, and don't have any problems, and simply going to tell
the truth, you don't have to be taking the fifth amendment.

Means, motive, and opportunity. That's what you
look at when you look to a murder case when the State's only
witness is dead. Bill Cogdill didn't have the means. The
weapons were traced right here to these two men right here, the
Dellinger trailer. The shotgun, the shells, the rifle, the
spent cartridge.

Opportunity. The last time either one of these

individuals were seen alive was in the company of these two
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defendants. Tommy Griffin died from a gunshot wound to the back
of his head 30 minutes later after they'd taken him out of the
jail. They left him laying on the side of the road.

Connie Branum's body burned up within an hour or
so after they had taken her out of Howie's Hideaway in a drunken
condition,

Motive? I told you -- I can't tell you what
problem developed in that Camaro that made them beat up Tommy
Griffin, and leave him out there, but I told you the proof would
show -- no theory, just facts -- no guess work -- that these
men did it, and that formed the motive for why they took Connie
Branum's life because she was getting to close to them. She was
unraveling their web of deceit.

Well, the State hasn't shown how she died -- you
know, let's run this other rabbit. Can't leave out Bill
Cogdill, can you? They want to say, well, she really wasn't
murdered, she died accidentally, or maybe she died of suicide.
However, if you believe otherwise, then, of course, Bill Cogdill
did it. That's the rabbits they are wanting to run around.

Let's look at it. The proof in here, again, the
only credible proof, I submit to you, at the end of it, and
there's not question about it, this woman's body was burned the
way it was burned because it had been drenched with an
accelerant. I'm not going to tell you what, but I'll tell you

what the proof shows.
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You heard both Clabo and Dr. Bass, and if there was
any question when Mr. Clabo came down, Dr. Bass cleared it up.
There was hever any other expert that took the stand and teld
you otherwise. Anyone at all? Did anyone take the stand -- did
an expert take the stand, and tell you those weren't the shells,
those shells weren't fired from the same shotgun, those shells
weren't fired from that rifle?

They say, "Well, how do we know that she didn't go
out there and commit suicide, or it wasn't accidental? The
question that was asked by the defense on cross examination of
Gary Clabo, and in fact, it was put in this manner, I believe.
"You all didn't find any container out there or the remains of
any container, did you?" "No."

See, there's no way this woman could have taken her
life, and doused herself with gasoline, kerosene, or whatever
it was, set herself on fire, and then taken -- removed the
container from the scene. Use your common sense.

His Honor will tell you that the State doesn't have
to prove the exact cause of death. I teold you at the front end
we couldn't do that. The body was too badly burned to do that.
I told you what the proof would show. I told you about finding
the shells. T told you about the fact that the body -- that
there had been an accelerant used. All of that evidence of
criminal agency. It wasn't accidental, and it wasn't somebody

just taking an overdose of pills, or drank too much beer, I
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just pray to God that they shot her before they burned her.

Now, you come down to this headlight. All of a
sudden, after a day of testimony about this headlight, we're
told that it really didn't have anything to do with this case,
that it's really not relevant. They why did they waste your
time?

They tried and tried and.tried to explain this
headlight, and it just can't be done. The explanation being,
well, somebody was trying to help the defendant, and instead of
helping, they sunk him. Well, I'll tell you exactly what's
happened. These lawyers have gotten caught up in their clients’
own deception, his web of deception because common sense tells
you that nobody would have any interest in changing this
headlight if it was burning. If what he and his witnesses all
say, that it was burning back on the night in question, that it
was burning back during this time this investigation was going
on, there was absolutely no reason to change it.

You don't go out and change a burning headlight,

and put in another headlight that burns. The only way you would

change it would be if you wanted to change it from one that
didn't burn to one that burned.

As we heard, the car has been in the hands of the
family, locked under lock and key for all these many months.
The only other people that even came close to this car was law

enforcement, and obviously, they don't want to change it.
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His lies went one step too far, and in the process,
he took down not only himself, but he's taken down his uncle.
Both, together, wrapped up together in this horrible, heinous,
and etrocious crime.

Ladies and gentlemen, you've heard the proof.
There's nothing strange. There's nothing confusing other than
what they would wish you to helieve was strange and confusing
so you wouldn't do your duty, so you won't follow the facts.
But you look at all the witnesses, you decide who is telling the
truth, you decide who has the most at stake in this case. Who
has the biggest interest? Obviously, this man right here.

And I submit to you that after all the proof in
this case, the fact that this headlight, it turns out, that he's
not only a liar, but a murderer.

Family, friends, everybody c¢onnected. What
connection do the two ladies from Howie's Hideaway Lounge have,
Mrs. Devon Mayes, Alvin Henry, who was scared, who told you flat
out he didn't want to even identify that truck. He was scared
to death. Who was he scared of? James Dellinger.

Even the jailer -- he's retired. He's got nothing
in this. What did he do? You heard him. He told it like it
was. These guys actually came back after they'd beat him up,
and left him out there on Alcoa Highway -- they went back to the
jail, found out he was there, but they coculdn't get him out.

That did away right there with any talk about this
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mysterious woman, who just happens to appear at the convenience
store, who, again, Jjust happens to appear at the appropriate
time at the jail to whisk Tommy Griffin off to his death.

She's a figment of their imagination just like this
headlight being put into that car six months before this crime
was committed is a figment of Sutton's imagination.

Ladlies and gentlemen, these two men are guilty.
They are guilty -- they're guilty as charged of that murder,
that brutal murder of Connie Branum. Thank you. Thank you very
much, Your Honor.

THE COURT: The Court is going to take a two minute
recess to let anyone in the courtroom leave that wants to leave.
I don't want anyone up and walking around while the Court is
instructing the jury. 1If the jurors want to take a break in
that two minutes, I will allow you to do that?

The jury may remain seated, or stand as you wish.
The Court is going to be out two minutes, and let everyone leave
that wants to leave.

(COURT STOOD IN RECESS)

CHARGE OF THE COURT:

THE COURT: Will counsel for the defense and the
State approach, please?

(A bench conference is held on the record, to-wit:)

THE COURT: During the recess, and after the jury

gets out, I would like counsel for the defendant
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Dellinger to fill out that portion of the

defendant's report, if you will. And counsel for

Mr. sSutten do the same.

(Said bench conference being completed, the

following proceedings are had in open court.)

THE COURT: It is now my job, ladies and gentlemen
of the jury, to charge you as to the law in this case. At the
conclusion of my instructions I will give you these in writing.
In portions of them, I have taken a marker and marked through
portions of those instructions which have bearing on any issues
in this case, so don't worry about what I've marked out, it has
nothing to do with this case.

Also, at the end of my instructions, I will give
to you a copy of the indictments in each of these two cases for
you to take back with you in your deliberations.

This is a criminal case. The indictment is an
official accusation only. It is not evidence against the
defendants, and raises no inference of guilt.

The defendants say they are not guilty of any
offense charged or included in the indictment. They are
presumed innocent. The burden of proof is on the State. The
standard of proof is beyond a reasonable doubt.

The State must prove that the offense occurred in
this county, that the defendants bhefore the Court are the

parties responsible, and that all of the elements constituting
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